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A. Project Background 

*+,-!./-0!,123420-!5+0!012,6317015/4!8,-.43-960!:36!5+0!;3134949!;,<+%

=/>/.,5?!*6/1-,5!=366,836!@63A0.5B!35+06C,-0!D13C1!/-!5+0!E/,4!@63A0.5!FG@63A0.5HIB!

.3%->31-3608!J?!5+0!K1,508!L5/50-!M0>/657015!3:!*6/1->365/5,31B!N0806/4!*6/1-,5!

O87,1,-56/5,31!FGN*OHIB!/18!5+0!=,5?!/18!=3915?!3:!;3134949!FG=,5?HI)!!FSee 

@4/,15,::-P!=37>4/,15!:36!Q1A91.5,20!/18!M0.4/6/536?!E04,0:B!:,408!R/?!&SB!ST&&!

FG=37>4/,15HI)I&!!*+0!@63A0.5!,-!/!ST%7,40!0402/508!:,U08!<9,80C/?!6/,4!56/1-,5!

>63A0.5!>4/1108!:36!.31-569.5,31!,1!5+0!+,<+4?!.31<0-508!56/1->365/5,31!.366,836!

J05C001!V/>340,!/18!O4/!R3/1/!=01506)!!FSee id.!/5!W!S$)I!!*+0!@63A0.5!C/-!-9JA0.5!

53!/!.37>60+01-,20!012,6317015/4!602,0C!>63.0--B!40/8,1<!53!5+0!,--9/1.0!3:!5+0!

Honolulu High-Capacity Transit Corridor Project Final Environmental Impact 

Statement/Section 4(f) Evaluation,!8/508!X910!ST&T!FGN,1/4!YQLHIB!/18!/>>632/4!3:!

5+0!@63A0.5!J?!5+0!N*O!,1!,5-!Record of Decision FGEZMHI!,--908!31!X/19/6?!&#B!

ST&&)!!FSee id. /5!WW![[%\$]!E0^90-5!:36!X98,.,/4!_35,.0!FGEX_HI!WW!S%$]!YU+,J,5!`!

/5!>>)!&%&!53!&%S$]!YU+,J,5!=)I!!*+0!=,5?!/18!N*O!>632,808!0U501-,20!3>>36591,5,0-!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

&!O-!3:!X94?!&B!ST&&B!5+0!;3134949!O95+36,5?!:36!E/>,8!*6/1->365/5,31!FG;OE*HI!
/--9708!/44!4/C:94!3J4,</5,31-!/18!4,/J,4,5,0-!3C08!J?!36!53!5+0!=,5?!604/508!53!5+0!
@63A0.5!>96-9/15!53!L0.5,31!&(%&S')S!3:!5+0!E02,-08!=+/6506!3:!5+0!=,5?!/18!=3915?!
3:!;3134949B!&'\$B!/-!/701808)!!!
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+,-!./0123!-45246!789!3,::48;!,8!;<4!=-,>43;!9/-28?!;<4!148?;<@!79:282A;-7;254!

.-,34AA!147928?!;,!;<4!BCDEA!F78/7-@!*G&&!7..-,571!,+!;<4!HIJ)!!KSee L,:.1728;!

MM!($N!((N!O&P!HFQ!M!*P!RS<202;!T!7;!..)!&%"!;,!&%UN!D..4892S!V)W!!!

H4A2948;A!789!52A2;,-A!,+!X,8,1/1/N!;<4!17-?4A;!32;@!28!X7672Y2N!7-4!17-?41@!

94.48948;!,8!;<4!.-257;4!7/;,:,0214!7A!;<42-!.-2:7-@!:478A!,+!;-78A.,-;7;2,8)!!

D/;,:,0214!/A4!0/-948A!;<4!L2;@!62;<!4S;-4:4!;-7++23!3,8?4A;2,8N!789!

3,--4A.,8928?1@!-4A/1;A!28!84?7;254!4852-,8:48;71!789!43,8,:23!2:.73;A!;,!;<4!

-4A2948;A!,+!;<4!L2;@!789!A/--,/8928?!:4;-,.,12;78!7-47)!!D33,-928?!;,!;<4!ZQHZ[!

Q7;2,871!C-7++23!\3,-437-9N!*G&G!D88/71!H4.,-;N!;-7++23!3,8?4A;2,8!28!X,8,1/1/!2A!

7:,8?!;<4!6,-A;!28!;<4!87;2,8!%%!A43,89!,81@!;,!],A!D8?414A!+,-!.47^!.4-2,9!C-7541!

C2:4!C7SN!7!^4@!289237;,-!,+!3,8?4A;2,8)* !!_814AA!799-4AA49N!;<4!84?7;254!

4852-,8:48;71!789!43,8,:23!2:.73;A!-4A/1;28?!+-,:!;-7++23!3,8?4A;2,8!6211!?-47;1@!

283-47A4)!!!

C<4!?4,?-7.<@!,+!:4;-,.,12;78!X,8,1/1/!2:.,A4A!87;/-71!789!</:78!

3,8A;-728;A!,8!;-78A.,-;7;2,8!A,1/;2,8A)!!KHFQ!M!*P!RS<202;!T!7;!.)!&%()W!!C<4!=-,>43;!

A;/9@!3,--29,-!2A!0,-94-49!0@!;<4!`72Y7874!789!a,Y,17/!b,/8 ;728!H78?4A!,8!;<4!

8,-;<!789!0@!;<4!=732+23!I3478!,8!;<4!A,/;<)!!KId.W!!C<2A!87--,6!7-47!2A!<,:4!;,!

,54-!A2S;@!.4-348;!,+!IY7</EA!.,./17;2,8!789!,54-!42?<;@!.4-348;!,+!IY7</EA!>,0A)!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
* !Available at!<;;.cddA3,-437-9)28-2S)3,:dA3,-437-9d.9+d\3,-437-9e!*G*G&G).9+N!7;!
C7014!R\%$!,8!.)!R\%U)!
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*Id.+!!,-!./$/0!12343!5641768916:;4!<73!=7:>3?135!1:!6;?73<43!1:!46@1-%;6;3!=37?3;1!:A!

123!=:=9B<16:;!<;5!36C21-%12733!=37?3;1!:A!DE<29F4!>:84!<4!53G3B:=H3;1!?:;16;934!

1:!83!?:;?3;17<135!6;!123!4<H3!<73<)!!*Id.+!!I23!J7:>3?1!4195-!?:7765:7!<B4:!?:;1<6;4!

123!H<>:7!1:97641!53416;<16:;4!:;!DE<290!6;?B956;C!123!K:;:B9B9!L;137;<16:;<B!

M67=:710!J3<7B!K<78:70!5:N;1:N;!K:;:B9B90!<;5!O<6P6P6)!!*QRS!T!.U!V@26861!,!<1!

==) &%(!1:!&%&&)+!!I2940!123!J7:>3?1!64!6;13;535!1:0!inter alia, =7:G653!=3:=B3!B6G6;C0!

N:7P6;C0!<;5!17<G3B6;C!6;!1264!26C2B-!?:;C34135!?:7765:7!N612!H9?2!;335350!A<41370!

H:73!73B6<8B3!=98B6?!17<;4=:71<16:;!437G6?3)!!*Id.!<1!==)!&%.&!1:!&%.$)+!

I23!J7:>3?1!64!123!7349B1!:A!H<;-!-3<74!:A!3;G67:;H3;1<B0!3?:;:H6?0!<;5!

3;C6;3376;C!4195-!<;5!<;<B-464!:A!H<;-!<B137;<16G3!4:B916:;4!1:!123!<73<F4!H:86B61-!

?2<BB3;C34!8-!123!W61-0!123!X1<13!:A!K<N<6E60!123!YIM0!<;5!:1237!<C3;?634)!!*QRS!T!

.U!V@26861!,!<1!==)!&%&!1:!&%Z)+!!X6H6B<7!17<;461!6H=7:G3H3;1!=7:>3?14!2<5!833;!

4195635!A:7!:G37!A:97!53?<534!<4!123!;335!A:7!H:86B61-!6;!123!?:7765:7!2<5!833;!

<;16?6=<135)!!I23!O‘ahu Regional Transportation Plan 2030!*[DQIJ!./$/\+0!<!

B:;C!7<;C3!17<;4=:71<16:;!=B<;!<;5!17<;4=:71<16:;!6H=7:G3H3;1!=7:C7<H!53G3B:=35!

8-!123!DE<29!]317:=:B61<;!JB<;;6;C!D7C<;6^<16:;!*[DE<29!]JD\+!?:;?B9535!12<1!

<![P3-!?:H=:;3;1!:A!123!DQIJ!./$/!64!<!A6@35!C9653N<-!12<1!N6BB!437G3!123!K%&!

17<G3B!?:7765:7\!<;5!12<1![123!=7:=:435!A6@35!C9653N<-!A7:H!V<41!_<=:B36!1:!MB<!

]:<;<!N6BB!83?:H3!123!8<?P8:;3!:A!123!17<;461!4-413H!%!?:;;3?16;C!H<>:7!

3H=B:-H3;1!<;5!734653;16<B!?3;1374!1:!3<?2!:1237!<;5!1:!5:N;1:N;)\!!*QRS!T!"U!
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*+,-.-/!0!1/!0%(2!see also!345!6!72!*+,-.-/!8!1/!9)!&%"):!!;<!/,=!>=?=>!@A!/B1AA-C!

C@DE=</-@D!F@B<=D=GH!-D!1CC@BG1DC=!F-/,!IJ;!B=EK>1/-@D<H!/,=!L-/M!-D-/-1/=G!/,=!

1>/=BD1/-?=<!1D1>M<-<!9B@C=<<!/@!AKB/,=B!=?1>K1/=!1>/=BD1/-?=<!/@!9B@?-G=!/B1D<-/!

C191C-/M!-D!/,=!C@BB-G@B!.=/F==D!N19@>=-!1DG!OD-?=B<-/M!@A!P1F1-Q-!1/!R1D@1)!!

S345!6!72!*+,-.-/!8!1/!9)!&%"):!!!

J,=B=!-<!<-ED-A-C1D/!9K.>-C!-D/=B=</!-DH!1DG!<K99@B/!A@BH!/,=!TB@U=C/)!!VKB?=M<!

@A!9K.>-C!@9-D-@D!-DG-C1/=!/,1/!/,=!9K.>-C!@?=BF,=>W-DE>M!<K99@B/<!G=?=>@9-DE!B1->!

/B1D<-/!/@!<@>?=!/,=!1B=1X<!/B1AA-C!F@=<)$!!YD!7ZZ[H!/,=!P1F1-Q-!\=E-<>1/KB=!91<<=G!

;C/!7"]H!1K/,@B-^-DE!/,=!L-/M!/@!>=?M!1D!=+C-<=!1DG!K<=!/1+!<KBC,1BE=!/@!C@D</BKC/!

1DG!@9=B1/=!1!W1<<!/B1D<-/!<M</=W!<=B?-DE!_Q1,K)!!S345!6![2!*+,-.-/!*2 see also 

345!6!72!*+,-.-/!8!1/!9)!&%"):!!J,=!L-/M!L@KDC->!<K.<=`K=D/>M!1G@9/=G!_BG-D1DC=!

Z[%Z7]!/@!>=?M!1!/1+!<KBC,1BE=!/@!AKDG!/,=!TB@U=C/)!!S345!6!(2!*+,-.-/!I2 see also 

345!6!72!*+,-.-/!8!1/!9)!&%"):!!;DGH!-D!5@?=W.=B!7ZZ#H!/,=!?@/=B<!@A!_Q1,K!91<<=G!

1!C,1B/=B!1W=DGW=D/!/,1/!G=C>1B=G!/,1/!/,=!L-/M!<,@K>G!=</1.>-<,!1!</==>%F,==>!@D!

</==>%B1->!/B1D<-/!<M</=W)!!S345!6!]2!*+,-.-/!a!1/!a%72 see also 345!6!72!*+,-.-/!8!1/!

9)!&%[):!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
$!SSee, e.g., P@D@>K>K!31->!JB1D<-/!V/KGMH!G1/=G!R1M!7Z&&H!1?1->1.>=!1/!
,//9bccFFF),@D@>K>K/B1D<-/)@BEcW=G-1c&[7[$cB1->d7Z/B1D<-/d7Z`W1Bed7ZB=<=1BC
,d7ZB=9@B/d7ZW1Md7Z7Z&&)9GA):!
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B. Plaintiffs’ Department of Transportation Act Section 4(f) Claims 

+,-./0,!01,!,2345630,!378!,90,7-/:,!,7:/657;,7032!,:32<30/57!5=!01,!>65?,@0A!

.50,70/32!320,6730/:,-A!378!3:3/2342,!;/0/B30/57!;,3-<6,-A!>23/70/==-!@570,78!0130!01,!

CDEF-!3..65:32!:/5230,-!01,!G30/5732!H7:/657;,7032!>52/@I!E@0!5=!&'('!

JKGH>ELMA!"N!O)P)Q)!RR!"$N&!et seq.A!P,@0/57!"J=M!5=!01,!+,.360;,70!5=!

D637-.56030/57!E@0!JKP,@0/57!"J=MLMA!"'!O)P)Q)!R!$S$A!378!-,@0/57!&S(!5=!01,!

G30/5732!T/-056/@!>6,-,6:30/57!E@0!JKP,@0/57!&S(LMA!&(!O)P)Q)!RR!"US!et seq.!!

P,@0/57!"J=M!6,V</6,-!01,!CDE!05!;3W,!@,603/7!=/78/7B-!/7!568,6!05!3..65:,!3!.65?,@0!

0130!K<-,-L!3!.<42/@2I!5X7,8!.36WA!6,@6,30/57!36,3A!56!X/282/=,!56!X30,6=5X2!36,3A!56!

37!1/-056/@!-/0,!5=!730/5732A!-030,!56!25@32!/;.56037@,!JKP,@0/57!"J=M!-/0,-LM)!!!

>23/70/==-F!Q5;.23/70!3--,60-!0130!01,!CDE!:/5230,8!P,@0/57!"J=M!X/01!6,B368!

05!=5<60,,7!P,@0/57!"J=M!-/0,-)!!JQ5;.23/70!Y!&SU)M!!P.,@/=/@322IA!>23/70/==-!322,B,!

0130!01,!>65?,@0F-!C/732!HZP!364/0636/2I!378!@3.6/@/5<-2I!@57@2<8,-!0130!01,!>65?,@0!

X/22!750!<-,!7/7,!P,@0/57!"J=M!-/0,-!J[32W,6!>36WA!Z6X/7!>36WA!\501,6![328657!

>36WA!]<,,7!P06,,0!>36WA!O7/0,8!P030,-!G3:32!^3-,!>,362!T36456!G30/5732!T/-056/@!

_378;36WA!\,6@1370!P06,,0!T/-056/@!+/-06/@0A!+`D!T36456-!+/:/-/57!^</28/7BA!>/,6!

&Sa&&A!378!E2513!D5X,6M)!!JId)M!!>23/70/==-!32-5!322,B,!0130!01,!C/732!HZP!364/0636/2I!

378!@3.6/@/5<-2I!@57@2<8,-!0130!01,!>65?,@0!X/22!13:,!572I!3!de minimis /;.3@0!57!

=/:,!P,@0/57!"J=M!-/0,-!Jb,c,1/!_3B557!^,3@1!>36WA!>3@/=/@![36!\,;56/32!P/0,A!
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*+,+-+.+!/+01!2345678!26593:6;!<659:6;9=!2+>+6?6!@A.-31B:5!C347;6-=!+7D!9EB!

F+A4:+!G46-D678H)!!IId)H!

C. Motion for Partial Judgment on the Pleadings 

FE65!*39637!5BB,5!93!D65A655!9EB!JB;9637!"IKH!;-+6A5!+55B:9BD!67!L-+6796KK5M!

C3A.-+679!9E+9!L-+6796KK5!D6D!739!:+65B!D4:678!9EB!+DA67659:+960B!.:3;B55!K3:!9EB!

L:3NB;9)!!FEB!K+6-4:B!3K!+71!3K!9EB!L-+6796KK5!93!:+65B!;B:9+67!5.B;6K6;!;-+6A5!

:B8+:D678!+--B8BD!063-+96375!3K!JB;9637!"IKH!D4:678!9EB!+DA67659:+960B!.:3;B55!

;37596949B5!+!>+60B:!3K!9EB5B!;-+6A5)!!Dep’t of Transp. v. Pub. Citizen=!O"&!P)J)!

QOR=!Q("!IRSS"H)!!!

FE65!*39637!+-53!5BB,5!93!D65A655!9EB!;-+6A5!3K!L-+6796KK5!C+1B9+73=!2BB7=!

T39E!+7D!JG2!I;3--B;960B-1=!UCB:9+67!L-+6796KK5VH=!+--!3K!>E3A!K+6-BD!93!.+:96;6.+9B!

67!+71!A+77B:!>E+953B0B:!67!9EB!+DA67659:+960B!.:3;B55!;37;B:7678!9EB!L:3NB;9)!!G1!

;E335678!739!93!W:678!9EB6:!;37;B:75!93!9EB!+8B7;6B5M!+99B79637!D4:678!9EB!

B706:37AB79+-!:B06B>!.:3;B55=!CB:9+67!L-+6796KK5!K+6-BD!93!BXE+459!9EB6:!

+DA67659:+960B!:BABD6B5!+7D!E+0B!K3:KB69BD!9EB6:!:68E9!93!73>!;E+--B78B!9EB!

+..:30+-!3K!9EB!L:3NB;9)!!Y;;3:D678-1=!CB:9+67!L-+6796KK5M!;-+6A5!A459!WB!D65A655BD)!
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II. STATEMENT OF FACTS" 

+,!-./.01.2!34456!7!,89:/.!8;!:,9.,9!98!<2.<72.!7,!7=9.2,79:>.?!7,7=@?:?!;82!

9A.!:0<=.0.,979:8,!8;!927,?:9!:0<28>.0.,9?!9A79!<89.,9:7==@!:,/=BC.C!A:DA%/7<7/:9@!

927,?:9!?.2>:/.!:,!7!35%0:=.!927>.=!/822:C82!1.9E..,!F7<8=.:!7,C!9A.!G,:>.2?:9@!8;!

H7E7:I:!79!J7,87!7,C!K7:L:L:!E7?!<B1=:?A.C!:,!9A.!Federal Register)!!MSee 

N80<=7:,9!O!5(P!QRS!O!#P!TUA:1:9!HP!see also QRS!O!3P!TUA:1:9!V!79!<)!&%")W!!XA.!

-./.01.2!,89:/.!8;!:,9.,9!7?L.C!9A.!<B1=:/!98!/800.,9!8,!9A.!<28<8?.C!

7=9.2,79:>.?6!9A.!<B2<8?.!7,C!,..C!;82!9A.!<28Y./96!7,C!9A.!27,D.!8;!:??B.?!98!1.!

.>7=B79.C!:,!7!?.2:.?!8;!?/8<:,D!0..9:,D?!:,!-./.01.2!3445)!!MQRS!O!#P!TUA:1:9!HP!

see also!QRS!O!3P!TUA:1:9!V!79!<)!&%")W!!XA.!7=9.2,79:>.?!7,7=@?:?!/B=0:,79.C!8,!

S8>.01.2!&6!344(6!E:9A!9A.!:??B7,/.!8;!9A.!Honolulu High-Capacity Transit 

Corridor Project Alternatives Analysis Report!MZ[=9.2,79:>.?!Q.<829\W)!!

MN80<=7:,9!OO!5*%5'P!see also!QRS!O!3P!TUA:1:9!V!79!<)!&%5)W!!!!

-B2:,D!9A.!.U9.,?:>.!?/8<:,D!<28/.??6!8,=@!]=7:,9:;;?!-2)!J:/A7.=!G./A:!7,C!

H8,8=B=BX27;;:/)/80!M9A28BDA!:9?!NA7:26!N=:;;!^=79.2W!?B10:99.C!/800.,9?)!!MQRS!

OO!'%&4P!TUA:1:9?!+6!R)W!!]=7:,9:;;?!N=:;;!^=79.2!M:,!A:?!:,C:>:CB7=!/7<7/:9@W6!H7E7::_?!

XA8B?7,C!`2:.,C?6!9A.!^07==!VB?:,.??!H7E7::!T,92.<2.,.B2:7=!TCB/79:8,!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
"!XA.!;7/9B7=!17/LD28B,C!?.9!;829A!1.=8E!:?!17?.C!8,!9A.!7==.D79:8,?!:,!9A.!
N80<=7:,96!C8/B0.,9?!:,/82<8279.C!1@!2.;.2.,/.!:,98!9A.!<=.7C:,D?6!7,C!8;;:/:7=!
<B1=:/!7D.,/@!C8/B0.,9?!:C.,9:;:.C!:,!-.;.,C7,9?_!Q.aB.?9!;82!RBC:/:7=!S89:/.)!!
XA.!;7/9B7=!7==.D79:8,?!;280!9A.!N80<=7:,9!72.!92.79.C!7?!92B.!8,=@!;82!9A.!<B2<8?.!
8;!9A:?!J89:8,!;82!]729:7=!RBCD0.,9!8,!9A.!]=.7C:,D?)!
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*+,-./01+-2!34-5/61-!7/840/-+2!9/:04;!<44-2!/-.!=/-./::!=+0>!.1.!-+0!?,@610!

/-8!A+664-0?!+;!B/;01A1B/04!1-!/-8!+C!0>4!?A+B1-D!!64401-D?)!!E=FG!H!&&I!see also 

=FG!H!&I!JK>1@10!L2!LBB4-.1K!J)M!!!

N-!O/;A>!PQQR2!/!-+01A4!+C!1-04-0!0+!B;4B/;4!/-!4-S1;+-64-0/:!16B/A0!

?0/0464-0!ETJNUVM!W/?!B,@:1?>4.!1-!0>4!Federal Register)!!E7+6B:/1-0!H!(PI!=FG!

H!&PI!JK>1@10!XI!see also =FG!H!PI!JK>1@10!3!/0!B)!&%Y)M!!Z-:8![:/1-01CC!

<+-+:,:,\;/CC1A)A+6!E0>;+,D>!10?!7>/1;2!7:1CC!U:/04;M!?,@61004.!A+664-0?!+-!0>1?!

-+01A4!+C!1-04-0)!!E7+6B:/1-0!H!P(I!=FG!HH!&$%&"I!JK>1@10?!]2!OI!=FG!H!&YI!see 

also =FG!H!&I!JK>1@10!L2!LBB4-.1K!J)M!

\>4!*\L!/-.!0>4!7108!0>4;4/C04;!1??,4.!0>4!Honolulu High-Capacity Transit 

Corridor Project Draft Environmental Impact Statement/Section 4(f) Evaluation 

ET^;/C0!JNUVM!C+;!0>4![;+54A0!1-!+;!/@+,0!G+S46@4;!PQQ#)!!E7+6B:/1-0!H!((I!=FG!

H!&I!JK>1@10!L)M!!Z-!G+S46@4;!P&2!PQQ#2!/!-+01A4!+C!/S/1:/@1:108!+C!0>4!^;/C0!JNU!

W/?!B,@:1?>4.!1-!0>4!Federal Register,!-+01C81-D!0>4!B,@:1A!+C!/!"Y%./8!A+664-0!

B4;1+.!+-!0>4!^;/C0!JNU)!!E=FG!H!&(I!JK>1@10!G)M!!\>4!B,@:1A!A+664-0!B4;1+.!+-!

0>4!^;/C0!JNU!W/?!?,@?4_,4-0:8!4K04-.4.!/-!/..101+-/:!$Q!./8?!0+!*4@;,/;8!(2!

PQQ')!!E=FG!H!&(I!JK>1@10!G)M!!\>4!7108!/-.!0>4!*\L!A+-.,A04.!C1S4!-+01A4.!B,@:1A!

>4/;1-D?!+-!0>4!^;/C0!JNU!1-!^4A46@4;!PQQ#)!!E=FG!H!&RI!JK>1@10!ZI!see also!=FG!

H!PI!JK>1@10!3!/0!B)!#%'2!LBB4-.1K!`)M!!N-!/..101+-2!0>4!7108!/-.!0>4!*\L!A+-.,A04.!

/-!4K04-?1S4!B,@:1A!+,0;4/A>!B;+D;/6!0+!1-C+;6!0>4!B,@:1A!+C!0>4![;+54A0a?!B+04-01/:!
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*+,-./+0*+123!-042516!2+7!1/!6/3-5-1!4893-5!5/00*+16!/+!1:*!;.2<1!=>?)!!@ABC!D!

&#E!see also!ABC!D!FE!=G:-9-1!H!21!44)!#%F!1/!#%#I!J44*+7-G!K)L!!!

M:*!;.2<1!=>?!-7*+1-<-*7!1*+!4893-53N!/O+*7!42.P6!2+7!.*5.*21-/+!6-1*6!

27Q25*+1!1/!1:*!R./Q*51!1:21!O*.*!689Q*51!1/!*,23821-/+!8+7*.!?*51-/+!"@<L)!!@ABC!

D!&E!=G:-9-1!J!21!4)!S%")L)!!>1!236/!*,23821*7!*-T:1N%</8.!:-61/.-5!.*6/8.5*6!8+7*.!

?*51-/+!"@<L!O-1:-+!1:*!J.*2!/<!R/1*+1-23!=<<*51!@UJR=VL!/<!1:*!R./Q*51)!!@ABC!D!&E!

=G:-9-1!J!21!44)!S%$!1/!S%')L!!!

R32-+1-<<6!W/+/3838M.2<<-5)5/0!@1:./8T:!-16!X:2-.I!X3-<<!?321*.LI!W2O2-Y-Z6!

M:/862+7![.-*+76I!2+7!;.)!\-5:2*3!]*5:-!6890-11*7!5/00*+16!/+!1:*!;.2<1!=>?)!!

@ABC!DD!&'%FFE!=G:-9-16!RI!^I!AI!?E!!see also ABC!D!FE!=G:-9-1!HI!J44*+7-G!J)L!!

W2O2-Y-Z6!M:/862+7![.-*+76I!:/O*,*.I!O26!1:*!/+3N!R32-+1-<<!1/!233*T*!1:21!1:*!

R./Q*51!O/837!86*!2!?*51-/+!"@<L!6-1*!-+!,-/321-/+!/<!?*51-/+!"@<LI!2+7!3-0-1*7!1:-6!

233*T21-/+!1/!/+*!?*51-/+!"@<L!6-1*!_!`*Y*:-!a2T//+!H*25:!R2.P)!!@ABC!D!FbE!

=G:-9-1!^!21!44)!F$%F")L!!M:*!/1:*.!R32-+1-<<6!7-7!+/1!6890-1!2+N!5/00*+16!/+!1:*!

;.2<1!=>?!@ABC!D!F$E!see also ABC!D!FE!=G:-9-1!HI!J44*+7-G!J)L!!

>+!B8+*!Fb&bI!1:*![MJ!2+7!1:*!X-1N!-668*7!1:*![-+23!=>?)!!@X/0432-+1!D!cbE!

@ABC!D!FE!=G:-9-1!H)L!!d+!B8+*!FSI!Fb&bI!2!+/1-5*!/<!2,2-329-3-1N!/<!1:*![-+23!=>?!

O26!4893-6:*7!-+!1:*!Federal Register.  @ABC!D!F"E!=G:-9-1!M)L!!M:*![-+23!=>?!

-+5387*7!2!.*,-6*7!*,23821-/+!/<!1:*!4/1*+1-23!-042516!/<!1:*!R./Q*51!/+!?*51-/+!"@<L!

6-1*6)!!@ABC!D!FE!=G:-9-1!H!21!44)!S%&!1/!S%c$)L!!M:*![-+23!=>?!7/580*+16!1:*!
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+,-+./01+!23./45-6-03.!78!-9+!:;<!6.=!-9+!>0-8!?0-9!-9+!@6?60A0!B-6-+!@0/-3C02!

DC+/+C16-03.!EFF02+CG!-9+!H.0-+=!B-6-+/!I618G!-9+!<=10/3C8!>34.205!3.!@0/-3C02!

DC+/+C16-03.G!6.=!.4J+C34/!3-9+C!K6C-0+/!C+L6C=0.L!K3-+.-065!0JK62-/!-3!C+/34C2+/!

/47M+2-!-3!B+2-03.!"NFO)!!NPQI!R!ST!U,9070-!V!6-!KK)!W%&!-3!W%X$)O)!!!

D560.-0FF/!@3.35454;C6FF02)23JG!>50FF!B56-+CG!6.=!@6?60A0Y/!;934/6.=!

:C0+.=/!/47J0--+=!6==0-03.65!23JJ+.-/!3.!-9+!:0.65!UZB!KC03C!-3!-9+!:;<Y/!

0//46.2+!3F!-9+!PE[!F3C!-9+!DC3M+2-)!!NPQI!RR!SW%SXT!U,9070-/!HG!\G!])O!!I3.+!3F!

-9+!23JJ+.-/!655+L+=!10356-03./!3F!B+2-03.!"NFO!?0-9!C+/K+2-!-3!/K+20F02!/0-+/G!

+,2+K-!F3C!@6?60A0Y/!;934/6.=!:C0+.=/Y!23JJ+.-!C+L6C=0.L!-9+!^+A+90!_6L33.!

V+629!D6C`)!!NId.O)!!;9+!3-9+C!D560.-0FF/!F605+=!-3!/47J0-!23JJ+.-/!3.!-9+!:0.65!

UZB)!!NPQI!R!S#T!see also PQI!R!$T!U,9070-!>G!<--629J+.-!>)O!!!

E.!Q6.46C8!&#G!S*&&G!-9+!:;<!0//4+=!-9+!PE[!6KKC310.L!-9+!DC3M+2-)!!

N>3JK560.-!R!X$T!PQI!R!$T!U,9070-!>)O!!;9+!PE[!0.254=+/!-9+!:;<Y/!C+/K3./+/!-3!

23JJ+.-/!/47J0--+=!3.!-9+!:0.65!UZB)!!NPQI!R!$T!U,9070-!>G!<--629J+.-!>)O!!;9+!

PE[!65/3!0.254=+/!-9+!DC3LC6JJ6-02!<LC++J+.-!+.-+C+=!0.-3!78!-9+!:;<G!-9+!

>0-8G!-9+!@6?60A0!B-6-+!@0/-3C02!DC+/+C16-03.!EFF02+CG!-9+!H.0-+=!B-6-+/!I618G!6.=!

-9+!<=10/3C8!>34.205!3.!@0/-3C02!DC+/+C16-03.!=324J+.-0.L!-9+!:;<Y/!23JK506.2+!

?0-9!-9+!I6-03.65!@0/-3C02!DC+/+C16-03.!<2-!6.=!23JJ0-J+.-/!23.2+C.0.L!-9+!

90/-3C02!C+/34C2+/!0JK62-+=!78!-9+!DC3M+2-)!!NPQI!R!$T!U,9070-!>G!<--629J+.-!V)O!
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III. STATUTORY BACKGROUND 

A. The FTA Administrative Process 

*+,-!./012./3!4/5/.67!68/9:2/3!;<!=./=6./!69!+>?!4<.!@6A<.!4/5/.67!6:;2<93!

3289242:69;7B!644/:;298!;C/!01672;B!<4!;C/!C1@69!/9D2.<9@/9;)!!"E!F)?)G)!

H!"$$EIEJIGJ)!!K<.!<D/.!4<1.!5/:65/3L!4/5/.67!./8176;2<93!C6D/!./012./5!4/5/.67!

68/9:2/3!;<!3//M!=1N72:!./D2/O!695!:<@@/9;!<9!+>?3L!63!O/77!63!:<@@/9;3!4.<@!

7<:67L!3;6;/!695!4/5/.67!68/9:2/3!O2;C!69!29;/./3;!29!;C/!=.<=<3/5!6:;2<9)!!See!"P!

G)K)Q)!H!&RP$)&!695!=6.677/7!./012./@/9;!29!;C/!KS-T3!./8176;2<93!6;!E$!G)K)Q)!

H!UU&)&E$I8J)!

SC/3/!:<@@/9;3!6./!633/33/5!695!:<9325/./5!29!;C/!=./=6.6;2<9!<4!;C/!42967!

+>?)!!"P!G)K)Q)!H!&RP$)"!695!E$!G)K)Q)!H!UU&)&ERI6J)!!-4;/.!;C/!:<@=7/;2<9!<4!;C/!

42967!+>?L!;C/!68/9:B!699<19:/3!2;3!3/7/:;/5!67;/.96;2D/L!@2;286;2<9L!695!<;C/.!

=.<A/:;!4/6;1./3!29!;C/!QVW)!!-8/9:2/3!@13;!O62;!4<.!6;!7/63;!$P!56B3!64;/.!;C/!

6D6276N272;B!<4!;C/!42967!+>?!;<!2331/!6!QVW)!!"P!G)K)Q)!HH!&RPR)E!695!&RP()&PINJ!

695!E$!G)K)Q)!H!UU&)&EUI6J)!!!

SC/!*+,-!=.<:/33!23!673<!13/5!;<!5<:1@/9;!:<@=7269:/!O2;C!<;C/.!4/5/.67!

/9D2.<9@/9;67!./012./@/9;3L!29:715298!?/:;2<9!"I4J)!!SC/!*+,-!./8176;2<93!

6==72:6N7/!;<!677!4/5/.67!68/9:2/3!./012./!4/5/.67!68/9:2/3!;<!:<<.5296;/!;C/2.!

./3=<932N272;2/3!195/.!*+,-!O2;C!X<;C/.!=7699298!695!/9D2.<9@/9;67!./D2/O!

=.<:/51./3!./012./5!NB!76O!<.!NB!68/9:B!=.6:;2:/!3<!;C6;!677!31:C!=.<:/51./3!.19!
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+,-+.//0-123!/4150/!154-!+,-60+.178023)9!!":!;)<)=)!>!&?::)*@+A)!!B50!/0C.2417,-6!

/0D.7/0!4C0-+706!1,!E/0F.+0!0G+066780!H4H0/I,/J9!4-F!E/0F.+0!F02439!K3!

EL7M-10C/417-C!NOPQ!/0D.7/0R0-16!I715!,150/!0-87/,-R0-142!/0870I!4-F!

+,-6.21417,-!/0D.7/0R0-16S9!":!;)<)=)!>>!&?::)"@JAS!&?::)?@CAS!4-F!EL+M,RK7-7-C!

0-87/,-R0-142!F,+.R0-16!I715!,150/!F,+.R0-16)9!!":!;)<)=)!>>!&?::)"@,AS!

&?::)?@7A)!!;,,/F7-417-C!150!NOPQ!H/,+066!I715!,150/!/0D.7/0F!/0870I!76!R4-F410F!

15/,.C5,.1!150!NOPQ!/0C.2417,-6)!!SeeS!e.g.S!":!;)<)=)!>!&?:&)T@4A@(A!@/0D.7/7-CS!

F./7-C!150!6+,H7-C!H/,+066S!1541!150!204F!4C0-+3!EL7MF0-17U3!,150/!0-87/,-R0-142!

/0870I!4-F!+,-6.21417,-!/0D.7/0R0-16!6,!150!204F!4-F!+,,H0/417-C!4C0-+706!R43!

H/0H4/0!,150/!/0D.7/0F!4-423606!4-F!61.F706!+,-+.//0-123!I715S!4-F!7-10C/410F!I715S!

150!0-87/,-R0-142!7RH4+1!61410R0-1!)!)!)!)9AV!":!;)<)=)!>!&?:*)*?@4A!@/0D.7/7-C!4!

F/4U1!OWX!K0!H/0H4/0F!E+,-+.//0-123!I715!4-F!7-10C/410F!I715!0-87/,-R0-142!7RH4+1!

4-423606!4-F!/02410F!6./8036!4-F!61.F706!/0D.7/0F!K3!)!)!)!150!N417,-42!Y761,/7+!

P/060/8417,-!Q+1!,U!&'((!)!)!)!4-F!,150/!0-87/,-R0-142!/0870I!24I6!4-F!0G0+.1780!

,/F0/6)9A)!!!

;,-C/066!546!2,-C!K00-!+,-+0/-0F!4K,.1!150!0G+066780!4R,.-1!,U!17R0!

/0D.7/0F!1,!+,RH2010!150!0-87/,-R0-142!/0870I!H/,+066!U,/!1/4-6H,/1417,-!H/,Z0+16)!!

W-!&''#S!;,-C/066!/08760F!150!U0F0/42!0-87/,-R0-142!H/,+066!4HH27+4K20!1,!57C5I43!

4-F!1/4-671!H/,Z0+16!1,!/0D.7/0!U0F0/42!4C0-+706!1,!61/04R27-0!150!H/,+066S!0-54-+0!

+,,H0/417,-!K01I00-!4C0-+706S!4-F!0614K2765!6+50F.206!U,/!150!+,RH2017,-!,U!NOPQ!
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*+,-+./0!123!*+415+3!*+,-+./!123!166*7,14/)!!89:)!;)!<7)!&=>%&?#0!@!&$='!AB92+!'0!

&''#C)!!D2!E==>0!F72G*+//!.+25!H9*5I+*!:J!+K6*+//4J!*+L9-*-2G!H+3+*14!1G+2M-+/!57!

M1**J!795!5I+-*!7:4-G15-72/!NM72M9**+254J!123!-2!M72O92M5-72!.-5IP!*+,-+./!7H!

5*12/67*515-72!6*7O+M5/!923+*!<Q8R)!!E$!S)T)F)!@!&$'U!89:)!;)!<7)!&='%>'0!

@!(==EA3CA?CARC!AR9G)!&=0!E==>C)!!!

VI+!WVRX/!<Q8R!*+G9415-72/0!E$!F)W)Y)!61*5!??&0!3+M41*+!-5!-/!5I+!1G+2MJX/!

674-MJ!5I15!NZ5[7!5I+!H944+/5!+K5+25!67//-:4+0!144!+2,-*72\+2514!-2,+/5-G15-72/0!

*+,-+./0!123!M72/94515-72/!:+!M77*3-215+3!1/!1!/-2G4+!6*7M+//0!123!M7\64-12M+!.-5I!

144!1664-M1:4+!+2,-*72\+2514!*+L9-*+\+25/!:+!*+H4+M5+3!-2!5I+!ZQDT[)P!!E$!F)W)Y)!

@!??&)&=>A1C!A+\6I1/-/!133+3C)!!]7*+7,+*0!5I+!NR3\-2-/5*15-72!)!)!)!.-44!6+*H7*\!

5I+!.7*^!2+M+//1*J!57!M7\64+5+!)!)!)!12!QDT!123!M7\64J!.-5I!75I+*!*+415+3!

+2,-*72\+2514!41./!123!*+G9415-72/!57!5I+!\1K-\9\!+K5+25!67//-:4+!39*-2G!5I+!

<Q8R!6*7M+//)P!!E$!F)W)Y)!@!??&)&&$A1C!A+\6I1/-/!133+3C)!

<Q8R!*+G9415-72/!M7251-2!+41:7*15+!*+L9-*+\+25/!H7*!69:4-M!M7\\+25!123!

*+,-+.!39*-2G!5I+!QDT!3+,+476\+25!6*7M+//)!!VI+!*+G9415-72/!6*7,-3+!5I15!NW+3+*14!

1G+2M-+/!/I144!57!5I+!H944+/5!+K5+25!67//-:4+!)!)!)!Z+[2M79*1G+!123!H1M-4-515+!69:4-M!

-2,74,+\+25!-2!3+M-/-72/!.I-MI!1HH+M5!5I+!L914-5J!7H!5I+!I9\12!+2,-*72\+25)P!!"=!

F)W)Y)!@!&>==)EAMCU!see also!"=!F)W)Y)!@!&>=()()!!R/!275+3!1:7,+0!1!4+13!1G+2MJ!

\9/50!1H5+*!6*+61*15-72!7H!1!3*1H5!QDT0!NZ*[+L9+/5!M7\\+25/!H*7\!5I+!69:4-M0!

1HH-*\15-,+4J!/74-M-5-2G!M7\\+25/!H*7\!5I7/+!6+*/72/!7*!7*G12-_15-72/!.I7!\1J!:+!

Case 1:11-cv-00307-AWT   Document 37-1    Filed 09/09/11   Page 21 of 43     PageID #: 213



!

"#"$%$#&"%'$#()&! &"!

*+,-.-/,-0!1.!233-4,-0)5!!"6!7)8)9)!:!&;6$)&<2=<"=)!!>?-!2@-+4A!BC/,!,?-+!D2//-//!

2+0!41+/*0-.!41BB-+,/!E1,?!*+0*F*0C2GGA!2+0!41GG-4,*F-GAH5!2+0!,?-+!.-/I1+0!,1!

,?1/-!41BB-+,/!*+!,?-!3*+2G!JKL)!!"6!7)8)9)!:!&;6$)"<2=M!see also!"6!7)8)9)!

:!&;6N<E=!<D8*+2G!-+F*.1+B-+,2G!*BI24,!/,2,-B-+,/!/?2GG!.-/I1+0!,1!41BB-+,/!2/!

.-OC*.-0!*+!P2.,!&;6$!13!,?*/!4?2I,-.)5=)!

Q@-+4*-/!BC/,!3*G-!2+!JKLH!,1@-,?-.!R*,?!41BB-+,/!2+0!.-/I1+/-/H!R*,?!,?-!

S)L)!J+F*.1+B-+,2G!P.1,-4,*1+!Q@-+4A!<DJPQ5=H!"6!7)8)9)!:!&;6()'H!2+0!JPQ!

BC/,!,?-+!ICEG*/?!+1,*4-!*+!,?-!Federal Register 13!-F-.A!JKL!,?2,!?2/!E--+!3*G-0!

,?2,!R--T)!!"6!7)8)9)!:!&;6()&6<2=)!!Q@-+4*-/!2.-!I.1?*E*,-0!3.1B!2II.1F*+@!2+A!

I.1U-4,!31.!,?*.,A!02A/!23,-.!3*G*+@!2!3*+2G!JKL)!!"6!7)8)9)!:!&;6()&6<E=<N=)!!>?*/!

.-OC*.-B-+,!I.1F*0-/!,?-!ICEG*4!R*,?!200*,*1+2G!,*B-!0C.*+@!R?*4?!*,!42+!I.1F*0-!

41BB-+,/!1+!,?-!2@-+4A!24,*1+)!

>?-!8>QV/!WJPQ!.-@CG2,*1+/!2G/1!I.1F*0-!31.!-X,-+/*F-!ICEG*4!I2.,*4*I2,*1+!

,?.1C@?1C,!,?-!WJPQ!I.14-//)!!SeeH!e.g.H!N$!7)8)9)!:!YY&)&&&<2=!</,.-//*+@!-2.GA!

411.0*+2,*1+!E-,R--+!,?-!2II.1I.*2,-!2@-+4*-/!2+0!,?-!ICEG*4=M!N$!7)8)9)!

:!YY&)&N$<E=!<42GG*+@!31.!ICEG*4!2+0!2@-+4A!*+F1GF-B-+,!*+!,?-!JKL!/41I*+@!

I.14-//=M!N$!7)8)9)!:!YY&)&N"<@=!<.-OC*.*+@!2!0.23,!JKL!E-!B20-!2F2*G2EG-!,1!,?-!

ICEG*4!31.!41BB-+,!+1!G2,-.!,?2+!,?-!,*B-!*,!*/!3*G-0!R*,?!,?-!JPQ=M!N$!7)8)9)!

:!YY&)&N;<2=<&=!<.-OC*.*+@!2!3*+2G!JKL!,1!D0*/4C//!/CE/,2+,*F-!41BB-+,/!.-4-*F-0!

1+!,?-!0.23,!JKL!2+0!.-/I1+/-/!,?-.-,15!2+0!D/CBB2.*Z-!ICEG*4!*+F1GF-B-+,5=)!!!
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+,-!./-01!231245-!46!7,-!0849-!1-:3/07;4<5!;5!74!2149;=-!0!148357!4224173<;7>!

74!7,-!238/;.!74!1-9;-?!0<=!.4@@-<7!4<!-<9;14<@-<70/!;@20.75!46!6-=-10/!0:-<.>!

0.7;4<5!0<=!54!7,07!7,-!022/;.08/-!6-=-10/!0:-<.>!,05!0<!4224173<;7>!74!.4<5;=-1!0<=!

1-524<=!74!7,-!238/;.!.4@@-<7!;<!7,-!0:-<.>A5!=-.;5;4<)!!BCDE!0<=!7,-!

E=@;<;57107;9-!D14.-=31-!E.7!FGEDEHI!F*!J)K)L)!M!**&!et. seq)I!;@245-!0!

.4<.4@;70<7!1-N3;1-@-<7!4<!2/0;<7;665!74!10;5-!0<>!;553-5!.4<.-1<;<:!0<!0:-<.>!

0.7;4<!=31;<:!7,-!0=@;<;57107;9-!214.-55)!!E5!,-/=!8>!7,-!K321-@-!L4317O!

D-154<5!.,0//-<:;<:!0<!0:-<.>A5!.4@2/;0<.-!?;7,!BCDE!

@357!G5713.731-!7,-;1!2017;.;207;4<!54!7,07!;7!)!)!)!0/-175!7,-!

0:-<.>!74!7,-!P2017;-5AQ!245;7;4<!0<=!.4<7-<7;4<5RH!;<!

41=-1!74!0//4?!7,-!0:-<.>!74!:;9-!7,-!;553-!@-0<;<:63/!

.4<5;=-107;4<)!!!

Pub. CitizenR!*"&!J)K)!07!S("!FN347;<:!Vt. Yankee Nuclear Power Corp. v. Natural 

Res. Def. Council, Inc.R "$*!J)K)!*&'R!**$!F&'S#I)!!!

B. Section 4(f) 

K-.7;4<!"F6I!-5708/;5,-5!.-170;<!1-N3;1-@-<75!022/;.08/-!74!0221490/!46!

6-=-10/!710<5241707;4<!214T-.75!7,07!G35-H!0!238/;./>!4?<-=!201UR!1-.1-07;4<!01-0R!41!

?;/=/;6-!41!?07-164?/!01-0R!41!0<!,;5741;.!5;7-!46!<07;4<0/R!5707-!41!/4.0/!;@24170<.-)!!

"'!J)K)L)!M!$V$)!!+,-!W+E!@0>!022149-!7,-!35-!46!/0<=!614@!0!K-.7;4<!"F6I!5;7-!;6!

7,-1-!;5!<4!6-05;8/-!0<=!213=-<7!0/7-1<07;9-!0<=!;6!7,-!214T-.7!;<./3=-5!0//!2455;8/-!

2/0<<;<:!74!@;<;@;X-!,01@!74!7,-!5;7-)!!"'!J)K)L)!M!$V$F.I)!!+,-!1-N3;1-@-<75!46!

K-.7;4<!"F6I!G5,0//!8-!.4<5;=-1-=!74!8-!507;56;-=H!;6!7,-!W+E!=-7-1@;<-5!7,07!7,-!
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*+,-./0!1233!456.!5!de minimis!2785/0!,9!04.!58832/5:3.!;./02,9!"<=>!?20.)!!"'!

@);)A)!B!$C$<D>)!!!

E,04!04.!359FG5F.!,=!04.!?050G0.!59D!20?!2783.7.9029F!+.FG3502,9?!75H.!/3.5+!

0450!;./02,9!"<=>!?20.?!7G?0!:.!.653G50.D!29D262DG533I)!!See!"'!@);)A)!B!$C$</>)!!J4.!

?050G0.!+.=.+?!0,!K59I!359D!=+,7!5!park . . .L ,+!K59 historic site . . . .L!!Id. <.7845?.?!

5DD.D>)!!J4G?M!A,9F+.??!/3.5+3I!.962?2,9.D!0450!.5/4!;./02,9!"<=>!G?.!2?!?G:-./0!0,!5!

?.85+50.!D.0.+729502,9!G9D.+!04.!?050G0.)!!J42?!7.59?!0450!0,!.==./026.3I!85+02/2850.!

29!04.!5D7292?0+5026.!8+,/.??M!/,77.90,+?!7G?0!8+,62D.!?.85+50.!/,77.90?!,9!

.5/4!;./02,9!"<=>!?20.!5:,G0!142/4!04.I!75I!:.!/,9/.+9.D)!!

J4.!NJOP?!+.FG3502,9?!2783.7.9029F!;./02,9!"<=>!8+,62D.!0450!04.!K8,0.90253!

G?.!,=!359D!=+,7!5!;./02,9!"<=>!?20.!?4533!:.!.653G50.D!5?!.5+3I!5?!8+5/02/5:3.!29!04.!

D.6.3,87.90!,=!04.!5/02,9!14.9!530.+95026.?!0,!04.!8+,8,?.D!5/02,9!5+.!G9D.+!

?0GDI)L!!Q$!A)N)R)!B!SS")'<5>!<.7845?2?!5DD.D>)!!T2H.!UV*OM!04.!,:-./026.!,=!04.!

8G:32/!/,77.90!59D!+.62.1!29!04.!;./02,9!"<=>!8+,/.??!2?!0,!.9?G+.!5F.9/I!

D./2?2,9%75H.+?!456.!04.!=G33!:.9.=20!,=!62.1?!59D!/,9/.+9?!,=!290.+.?0.D!85+02.?!

:.=,+.!75H29F!5!D./2?2,9)!!J4.!NJO!?8./2=2/533I!759D50.?!0450!;./02,9!"<=>!

588+,653!:.!290.F+50.D!1204!04.!5953I?2?!29!5!=2953!VW;!,+!RXY)!!Q$!A)N)R)!

B!SS")'<:>)!
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IV. STANDARD OF REVIEW FOR RULE 12(C) MOTIONS FOR 
JUDGMENT ON THE PLEADINGS 

+,-./0!1230!14256276!89!70:;0<!2==>;?2@>0!48!2!AB>0!&CD@E!384;85!2==>;01!48!

;41!AB>0!&CD?E!252>8FGH!@0?2B10!4/0!384;851!270!+9B5?4;852>>I!;6054;?2>)H!!Dworkin 

v. Hustler Magazine, Inc.G!#(*!J)C6!&&##G!&&'C!D'4/!K;7)!&'#'E)!!-/B1G!+,L.B6F3054!

85!4/0!=>026;5F1!;1!=78=07!</05!4/0!38:;5F!=274I!?>027>I!0142@>;1/01!85!4/0!92?0!89!

4/0!=>026;5F1!4/24!58!32407;2>!;11B0!89!92?4!7032;51!48!@0!7018>:06!256!4/24!;4!;1!

054;4>06!48!LB6F3054!21!2!324407!89!>2<)H!!Hal Roach Studios, Inc. v. Richard 

Feiner Co.G!#'(!J)C6!&M"CG!&&MN!D'4/!K;7)!&'#'E)!!O!AB>0!&CD?E!384;85!32I!4/B1!

@0!=706;?2406!85!0;4/07P!!D&E!4/0!>2?Q!89!2!?8F5;R2@>0!>0F2>!4/087IS!87!DCE!;51B99;?;054!

92?41!48!1B==874!2!?8F5;R2@>0!>0F2>!?>2;3)!!See Balistreri v. Pacifica Police Dep’tG!

'N&!J)C6!('(G!(''!D'4/!K;7)!&''NE)!

T/05!7B>;5F!85!2!AB>0!&CD?E!384;85G!4/0!K8B74!3B14!+2??0=4!2>>!32407;2>!

2>>0F24;851!;5!4/0!?83=>2;54!21!47B0GH!256!7018>:0!2>>!68B@41!+;5!4/0!>;F/4!3814!

92:872@>0!48!4/0!=>2;54;99)H!!McGlinchy v. Shell Chem. Co.G!#"M!J)C6!#NCG!#&N!D'4/!

K;7)!&'##E)!!U8<0:07G!+4/0!40504!4/24!2!?8B74!3B14!2??0=4!21!47B0!2>>!89!4/0!

2>>0F24;851!?8542;506!;5!2!?83=>2;54!;1!;52==>;?2@>0!48!>0F2>!?85?>B1;851)H!!Ashcroft 

v. IqbalG!&C'!V)!K4)!&'$*G!&'"'!DCNN'ES!Bell Atlantic Corp. v. TwomblyG!MMN!W)V)!

M""G!MMM!DCNN*E!D4/0!K8B74!;1!+584!@8B56!48!2??0=4!21!47B0!2!>0F2>!?85?>B1;85!

?8B?/06!21!2!92?4B2>!2>>0F24;85)HE!!X8708:07G!+,4./7026@270!70?;42>1!89!2!?2B10!89!

2?4;85G!1B==87406!@I!3070!?85?>B187I!1424030541G!68!584!1B99;?0)H!!Ashcroft,!&C'!V)!
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*+)!,+!&'"')!!-./0123!,!45672,81+!+9,+!:+,+;:!,!72,<:8=2;!42,86!>5?!?;28;>!:<?@8@;:!,!

65+851!+5!A8:68::)B!!Id. 

C;1;?,223D!+9;!:457;!5>!?;@8;E!51!,!F<2;!&GH4I!65+851!8:!2868+;A!+5!+9;!

451+;1+:!5>!+9;!72;,A81J:)!!K;A)!F)!*8@)!L)!&GH4ID!HAI!H;M72,8181J!+9,+D!:95<2A!+9;!

45<?+!A;48A;!+5!451:8A;?!-6,++;?:!5<+:8A;!+9;!72;,A81J:DB!+9;!65+851!8:!451@;?+;A!

81+5!,!65+851!>5?!:<66,?3!N<AJ6;1+!<1A;?!F<2;!O(I)!!P5E;@;?D!+9;?;!,?;!+E5!

;M4;7+851:!+5!+98:!?<2;)!!K8?:+D!<1A;?!+9;!-8145?75?,+851!=3!?;>;?;14;B!A54+?81;D!,!

45<?+!6,3!451:8A;?!6,+;?8,2:!+9,+!,?;!15+!,++,49;A!+5!+9;!72;,A81J:!-E9;?;!+9;!

45672,81+!necessarily relies!<751!,!A54<6;1+!5?!+9;!451+;1+:!5>!+9;!A54<6;1+!,?;!

alleged in a complaint, +9;!A54<6;1+Q:!,<+9;1+848+3!8:!15+!81!R<;:+851!,1A!+9;?;!,?;!

15!A8:7<+;A!8::<;:!,:!+5!+9;!A54<6;1+Q:!?;2;@,14;)B!!Coto Settlement v. EisenbergD!

O'$!K)$A!&S$&D!&S$#!H'+9!*8?)!GS&SI!H;679,:8:!,AA;AIT!see also Knievel v. ESPND!

$'$!K)$A!&S(#D!&SU(!H'+9!*8?)!GSSOI)!!V;451AD!,!45<?+!6,3!,2:5!451:8A;?!->,4+:!+9,+!

W,?;!451+,81;A!81!6,+;?8,2:!5>!E9849!+9;!45<?+!6,3!+,X;!N<A848,2!15+84;)QB!!

Heliotrope Gen., Inc. v. Ford Motor Co.D!&#'!K)$A!'U&D!'#&!1)&#!H'+9!*8?)!&'''I!

HR<5+81J!Barron v. ReichD!&$!K)$A!&$USD!&$UU!H'+9!*8?)!&''"IIT!see also!Intri-Plex 

Technologies, Inc. v. Crest Group, Inc.D!"''!K)$A!&S"#D!&SOG!H'+9!*8?)!GSSUI!H-.,0!

45<?+!6,3!+,X;!N<A848,2!15+84;!5>!W6,++;?:!5>!7<=284!?;45?AQ!E8+95<+!451@;?+81J!,!

65+851!+5!A8:68::!81+5!,!65+851!>5?!:<66,?3!N<AJ6;1+DB!,:!251J!,:!+9;!>,4+:!

15+84;A!,?;!15+!-:<=N;4+!+5!?;,:51,=2;!A8:7<+;)BI!HR<5+81J!Lee v. City of Los 
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Angeles*!+,-!.)$/!((#*!(#'!0'12!345)!+--&67!United States v. Ritchie*!$"+!.)$/!'-$*!

'-#!0'12!345)!+--$6!08912:;<2!8!=:;51!<>?>5899@!4A!=:?B4?>/!1:!12>!C9>8/4?<A!:?!8!

D;9>!&+0=6!E:14:?*!FG8H!=:;51!E8@*!2:I>J>5*!=:?A4/>5!=>5184?!E81>5489A!K!

/:=;E>?1A!8118=2>/!1:!12>!=:EC984?1*!/:=;E>?1A!4?=:5C:581>/!L@!5>B>5>?=>!4?!12>!

=:EC984?1*!:5!E811>5A!:B!M;/4=489!?:14=>!K!I412:;1!=:?J>514?<!12>!E:14:?!GB:5!

M;/<E>?1!:?!12>!C9>8/4?<AH!4?1:!8!E:14:?!B:5!A;EE85@!M;/<E>?1)N6)!!!

FO912:;<2!D;9>!&+0=6!/:>A!?:1!AC>=4B4=899@!C5:J4/>!B:5!M;/<E>?1!:?!12>!

C9>8/4?<A!8A!1:!9>AA!128?!12>!>?145>!=:EC984?1*!=:;51A!4?!12>!=45=;41!28J>!899:I>/!8!

C851489!M;/<E>?1!:?!12>!C9>8/4?<A)N!!Smith v. California*!+--P!Q)R)!S4A1)!TUVWR!

,"'(-*!81!X"!0R)S)!389)!+--P67!see also!Strigliabotti v. Franklin Res., Inc.*!$'#!.)!

R;CC)!+/!&-'"*!&-'P!0Y)S)!389)!+--,67!Z49948E!Z)!R=2I85[>5*!O)!Z8998=>!

\8A24E8!]!^8E>A!_)!Z8<A18BB>*!Federal Civil Procedure Before Trial!`!'a$"-!

0+-&&6!0=:EE:?!C58=14=>!1:!C>5E41!FC851489!M;/<E>?1!:?!12>!C9>8/4?<AN6)!

V. ARGUMENT 

A. Plaintiffs’ Section 4(f) Claims that Were Not Raised in the 
Administrative Process Must Be Dismissed. 

1. Plaintiffs Were Obligated to Raise Their Section 4(f) Claims 
in the FTA Administrative Process. 

^;/4=489!5>J4>I!:B!8<>?=@!/>=4A4:?A!;?/>5!YUbO!8?/!R>=14:?!"0B6!4A!

<:J>5?>/!L@!12>!ObO)!!See Great Basin Mine Watch v. Hankins*!",(!.)$/!',,*!'(&!

0'12!345)!+--(6!0A1814?<!1281!M;/4=489!5>J4>I!:B!YUbO!8=14:?A!=:?/;=1>/!C;5A;8?1!1:!

12>!ObO67!N. Idaho Cmty. Action Network v. U.S. Dep’t of Transp.*!,",!.)$/!&&"P*!
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&&,*!-'./!012)!*++#3!-4.5.167!./5.!89:1;15<!2=>1=?!@A!B=;.1@6!"-A3!5;.1@64!;@6:9;.=:!

C924956.!.@!./=!DED3)!!F/94G!./=!DED!2=H912=I=6.!./5.!C@.=6.15<!C<516.1AA4!=J/594.!

./=12!5:I1614.25.1>=!2=I=:1=4!K=A@2=!K2167167!491.!16!A=:=25<!;@92.!./94!5CC<1=4!.@!

5<<!@A!E<516.1AA4L!;<51I4)!!!!

M6:=2!./=!DEDG!NE=24@64!;/5<<=67167!56!57=6;OL4!;@IC<156;=!?1./!PQED!

I94.!R4.29;.92=!./=12!C52.1;1C5.1@6!4@!./5.!1.!)!)!)!5<=2.4!./=!57=6;O!.@!./=!SC52.1=4LT!

C@41.1@6!56:!;@6.=6.1@64GL!16!@2:=2!.@!5<<@?!./=!57=6;O!.@!71>=!./=!1449=!I=56167A9<!

;@641:=25.1@6)U!!Pub. CitizenG!,"&!M)B)!5.!V("!-;1.167!Vt. Yankee Nuclear Power 

Corp.G!"$,!M)B)!5.!,$$3)!!D4!./=!B9C2=I=!0@92.!6@.=:G!56!QWB!4=2>=4!.?@!C92C@4=4X!

Y124.G!S1T.!=6492=4!./5.!./=!57=6;OG!16!2=5;/167!./=!
:=;141@6G!?1<<!/5>=!5>51<5K<=G!56:!?1<<!;52=A9<<O!;@641:=2G!
:=.51<=:!16A@2I5.1@6!;@6;=26167!41761A1;56.!
=6>12@6I=6.5<!1IC5;.4)!!B=;@6:G!1.!795256.==4!./5.!./=!
2=<=>56.!16A@2I5.1@6!?1<<!K=!I5:=!5>51<5K<=!.@!./=!<527=2!
59:1=6;=!./5.!I5O!5<4@!C<5O!5!2@<=!16!K@./!./=!
:=;141@6I5Z167!C2@;=44!56:!./=!1IC<=I=6.5.1@6!@A!./5.!
:=;141@6)!

!
Pub. CitizenG!,"&!M)B)!5.!V(#)!!F/=!N16A@2I5.1@65<!2@<=U!@A!56!QWB!=6492=4!./5.!./=!

C9K<1;!;56!C2@>1:=!16C9.!54!6=;=4452O!.@!./=!57=6;O!I5Z167!./=!2=<=>56.!:=;141@64)!!

See "+!0)Y)[)!\!&,++)&-;3]!Pub. CitizenG!,"&!M)B)!5.!V(#)!!!

W6!Public CitizenG!961@64!56:!=6>12@6I=6.5<!72@9C4!;/5<<=67=:!./=!Y=:=25<!

^@.@2!05221=2!B5A=.O!D:I1614.25.1@6L4!-NY^0BDU3!:=;141@6!6@.!.@!C2=C52=!56!QWB!

?/=6!1.!C2@I9<75.=:!29<=4!5<<@?167!^=J1;56!.29;Z4!.@!@C=25.=!16!./=!M61.=:!B.5.=4!
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+,-!.,/01+-!.//21!+,!3,4.56,71,0+8!9//1//71,0!:;39<=!>6,>82-.,?!0@+0!0@1!

A56A6/1-!5281/!B628-!@+41!,6!/.?,.C.>+,0!.7A+>0!6,!0@1!1,4.56,71,0)!!D"&!E)F)!+0!

G(*)!!9C015!0@1!+?1,>H!.//21-!0@1!5281/I!0@1!?562A/!C.81-!A10.0.6,/!+5?2.,?!0@+0!0@1!

+AA564+8!6C!0@1!5281/!4.68+01-!J3K9)!!Id.!

L@1!F2A5171!M6250!@18-!0@+0!0@1!?562A/N!+5?271,0/!B151!,60!A56A158H!

O1C651!0@1!M6250!O1>+2/1!0@1H!@+-!,1.0@15!;.-1,0.C.1-!.,!0@1.5!>6771,0/!+,H!

52817+P.,?!+8015,+0.41/<!60@15!0@+,!0@6/1!14+82+01-!2,-15!0@1!3,4.56,71,0+8!

9//1//71,0I!,65!;25?1-!QRMF9!06!>6,/.-15!+8015,+0.41/)<!!Id. +0!G(")!!;S1>+2/1!

51/A6,-1,0/!-.-!,60!5+./1!0@1/1!A+50.>28+5!6OT1>0.6,/!06!0@1!39I!QRMF9!B+/!,60!

?.41,!0@1!6AA6502,.0H!06!1U+7.,1!+,H!A56A6/1-!+8015,+0.41/!06!-10157.,1!.C!0@1H!

B151!51+/6,+O8H!+4+.8+O81)!!V1/A6,-1,0/!@+41!0@151C651!C65C1.01-!+,H!6OT1>0.6,!06!

0@1!39!6,!0@1!?562,-!0@+0!.0!C+.81-!+-1W2+018H!06!-./>2//!A601,0.+8!+8015,+0.41/!06!

0@1!A56A6/1-!+>0.6,)<!Id.!+0!G(")!!!

Public Citizen!51+CC.57/!0@1!F2A5171!M6250N/!A5.65!+-76,.0.6,!0@+0X!

Y9Z-7.,./05+0.41!A56>11-.,?/!/@628-!,60!O1!+!?+71!65!+!
C6527!06!1,?+?1!.,!2,T2/0.C.1-!6O/052>0.6,./7!OH!7+P.,?!
>5HA0.>!+,-!6O/>251!51C151,>1/!06!7+0015/!0@+0!;62?@0!06!
O1<!>6,/.-151-!+,-!0@1,I!+C015!C+.8.,?!06!-6!7651!06!O5.,?!
0@1!7+0015!06!0@1!+?1,>HN/!+001,0.6,I!/11P.,?!06!@+41!0@+0!
+?1,>H!-10157.,+0.6,!4+>+01-!6,!0@1!?562,-!0@+0!0@1!
+?1,>H!C+.81-!06!>6,/.-15!7+0015/!;C65>1C288H!A51/1,01-)<!
!

Vt. Yankee Nuclear Power Corp., "$D!E)F)!+0!DD$%D")!

L@1!A5.,>.A81!O1@.,-!0@1!B+.415!-6>05.,1!./!;06!+886B!0@1!+-7.,./05+0.41!
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+,-./0!1.!23-4516.!56!-7-8/14-!154!-79-8514-!6:-8!5;-!43<=-/5!>+55-8!+.?!56!9-8>15!

5;-!+,-./0!+.!6996853.150!56!/688-/5!+.0!>145+@-4!5;+5!>+0!;+:-!6//388-?!?381.,!

5;-!986/--?1.,A!5;34!+:61?1.,!3..-/-44+80!68!98->+538-!=3?1/1+B!1.5-8:-.516.!1.56!

5;-!+?>1.1458+51:-!986/-44)C!!Daly-Murphy v. WinstonA!#*D!E)*?!&"FDA!&"F(!G'5;!

H18)!&'#FIA!23651.,!United Farm Workers v. Arizona Agr. EmploymentA!(('!E)*?!

&*"'A!&*J$!G'5;!H18)!&'#*IK!see also McCarthy v. MadiganA!JD$!L)M)!&"DA!&"J!

G&''*I)!!N;14!>-+.4!5;+5!?381.,!5;-!OPQR!/6>>-.5!9-816?!9B+1.51SS4!>345!43<>15!

/6>>-.54!5;+5!+8-!T41,.1S1/+.5!-.63,;!56!45-9!6:-8!+!5;8-4;6B?!8-2318->-.5!6S!

>+5-81+B150!<-S68-!+.0!B+/@!6S!+,-./0!8-496.4-!68!/6.41?-8+516.!<-/6>-4!6S!

/6./-8.)C!!Vt. YankeeA!"$J!L)M)!+5!J$$!G/15+516.!+.?!2365+516.4!6>155-?I.  U;-8-!

5;-!+,-./0!+SS68?4!5;-!93<B1/!5;-!6996853.150!56!9+851/19+5-!1.!5;-!?-/1416.!>+@1.,!

986/-44A!9B+1.51SS4!;+:-!+.!6<B1,+516.A!+<4-.5!+!4;6V1.,!6S!T-7/-9516.+B!

/18/3>45+./-4AC!56!98-4-.5!5;-18!/8151/14>4!6S!+!986964-?!986=-/5!+5!5;+5!961.5)!!See 

Havasupi Tribe v. RobertsonA!'"$!E)*?!$*A!$"!G'5;!H18)!&''&IK!see also Wilson v. 

HodelA!FJ#!E)*?!&$('A!&$F*!G&D5;!H18)!&'#JI!GTM1>9B-!S+18.-44!56!5;64-!V;6!+8-!

-.,+,-?!1.!5;-!5+4@4!6S!+?>1.1458+516.A!+.?!56!B151,+.54A!8-2318-4!+4!+!,-.-8+B!83B-!

5;+5!/63854!4;63B?!.65!5699B-!6:-8!+?>1.1458+51:-!?-/1416.4!3.B-44!5;-!

+?>1.1458+51:-!<6?0!.65!6.B0!;+4!-88-?!<35!-88-?!+,+1.45!6<=-/516.!>+?-!+5!5;-!51>-!

+9986981+5-!3.?-8!154!98+/51/-)CI)!!R//68?1.,B0A!V;-.!9B+1.51SS4!;+:-!S+1B-?!56!8+14-!

/B+1>4!V15;!49-/1S1/150!?381.,!5;-!+?>1.1458+51:-!986/-44A!5;-!M398->-!H6385!;+4!
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+,,-,+!./01,!2345-1!6457,+)!!Pub. Citizen8!9"&!:);)!4.!<("%(9)!!

=>-,?0>1!20>?.1!/47,!@03306,+!Public Citizen 4A+!Vermont Yankee .0!

+51-511!,A75?0A-,A.43!2345-1!./4.!B345A.5@@1!@453,+!.0!?451,!65./!1>@@525,A.!

1B,25@525.C!+>?5AD!./,!=EFG!B?02,11!.0!43,?.!./,!4D,A2C!.0!./,!B4?.5,1H!20A.,A.50A1)!!

Natural Res. Def. Council v. Fed. Aviation Admin.8!9("!I)$+!9"'8!99'!J*+!K5?)!

*LL'M!J?,N,2.5AD!2345-1!20A2,?A5AD!5-B42.1!0@!4!A,6!45?B0?.!./4.!B345A.5@@1!@453,+!.0!

?451,!+>?5AD!./,!=EFG!B?02,11MO!State of Nevada v. Dep’t of Energy8 "9<!I)$+!<#8!

##%#'!JP)K)!K5?)!*LL(M!JB345A.5@@1!6457,+!4?D>-,A.!./4.!P,B4?.-,A.!0@!EA,?DC!641!

?,Q>5?,+!.0!20A1>3.!65./!./,!;>?@42,!R?4A1B0?.4.50A!S04?+!?,D4?+5AD!.?4A1B0?.4.50A!

0@!A>23,4?!641.,MO!Holy Cross Wilderness Fund v. Madigan8!'(L!I)*+!&9&98!&9*#!

A)&#!J&L./!K5?)!&''*M!J?,N,2.5AD!2345-!./4.!./,!@,+,?43!4D,A25,1!@453,+!.0!20A15+,?!4A!

43.,?A4.57,!.0!64.,?!B?0N,2.8!5A!B4?.8!T,24>1,!B345A.5@@1!@453,+!.0!?451,!./,!2345-!5A!

./,!4+-5A51.?4.57,!B?02,11MO!Quechoan Indian Tribe v. United States Dep’t of the 

Interior8!9"<!I)!;>BB)!*+!&L$$8!&L"L%"&!JP)!G?5U)!*LL#M!JVR/,!K0>?.!@5A+1!./4.!

F345A.5@@!6457,+!5.1!?5D/.!.0!2/433,AD,!W./,!S>?,4>!0@!X,234-4.50AH1Y!2/052,!0@!

42.50A!43.,?A4.57,1!6/,A!5.!@453,+!.0!?451,!./,!./5?+!43.,?A4.57,!+>?5AD!./,!=EFG!

B?02,11)ZMO!High Sierra Hikers Ass’n v. United States Forest Serv., "$(!I)!;>BB)!*+!

&&&<8!&&"#!JE)P)!K43)!*LL(M!J=EFG!2345-!./4.!I0?,1.!;,?752,!641!?,Q>5?,+!.0!

,743>4.,!+4-!?,-0743!43.,?A4.57,!T4??,+!T,24>1,!B345A.5@@1!+5+!A0.!B?0B01,!

43.,?A4.57,!5A!20--,A.1!0A!E[;MO!Biodiversity Conservation Alliance v. United 
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States Bureau of Land Mgmt., "+"!,)!-.//)!*0!*&*1!*&'!2)"!34)4)5)!*++67!389::;2<!

=>9;?!@A9@!9<B2=C!D9;>B0!@E!=E2F;0B:!9>@B:29@;GB!@A9@!/>9;2@;DDF!0;0!2E@!.:<B!9<B2=C!

@E!=E2F;0B:!;2!=E??B2@F!E2!HI-7)!

J>@AE.<A!Public Citizen ;2GE>GB0!@AB!D9;>.:B!ED!/>9;2@;DDF!@E!:9;FB!KHLJ!

;FF.BF!;2!@AB!90?;2;F@:9@;GB!/:E=BFF1!;@!9//>;BF!M;@A!BN.9>!DE:=B!@E!=A9>>B2<BF!.20B:!

-B=@;E2!"3D7)!!,;:F@1!@AB!,OJ!9==E?/>;FABF!=E?/>;92=B!M;@A!-B=@;E2!"3D7!@A:E.<A!

@AB!KHLJ!/:E=BFF)!!-B=E201!@AB!K;2@A!5;:=.;@!A9F!BP/:BFF>C!9//>;B0!Public Citizen 

@E!@AB!:BG;BM!ED!B2G;:E2?B2@9>>C!:B>9@B0!0B=;F;E2F!.20B:!F@9@.@BF!E@AB:!@A92!KHLJ)!!

See!The Lands Council v. McNair1!(*'!,)!$0!&+Q+1!&+#&!3'@A!5;:)!*+&+7.!

JF!:BN.;:B0!8C!@AB!KHLJ!:B<.>9@;E2F1!@AB!,OJ!;2@B<:9@B0!@AB!/.8>;=!:BG;BM!

920!=E??B2@!ED!KHLJ!920!-B=@;E2!"3D7!;FF.BF!;2!9!F;2<>B!90?;2;F@:9@;GB!/:E=BFF)!!

*$!5),)R)!SS!QQ&)&+6397T!QQ&)&&$397)!!U20B:!@AB!,OJ!:B<.>9@;E2F!;2@B:BF@B0!/9:@;BF!

9:B!/:EG;0B0!92!E//E:@.2;@C!@E!:9;FB!-B=@;E2!"3D7!=>9;?F!@A:E.<A!=E??B2@F!E2!0:9D@!

920!D;29>!HI-F)!!OAB!0:9D@!-B=@;E2!"3D7!F@9@B?B2@!;F!=E2@9;2B0!;2!@AB!4:9D@!HI-)!!

5E??B2@F!E2!@AB!0:9D@!-B=@;E2!"3D7!F@9@B?B2@!9:B!92!BFFB2@;9>!/9:@!ED!@AB!/:E=BFF!

>B90;2<!@E!@AB!D;29>!-B=@;E2!"3D7!F@9@B?B2@!920!@AB!-B=@;E2!"3D7!0B@B:?;29@;E2)!!OA;F!

;F!2E@!9!2BM!:BN.;:B?B2@T!;@!BP@B20F!89=V!9@!>B9F@!@E!@AB!@;?B!@A9@!@AB!,OJ!920!@AB!

,B0B:9>!W;<AM9C!J0?;2;F@:9@;E2!D;:F@!;FF.B0!XE;2@!:B<.>9@;E2F!;?/>B?B2@;2<!KHLJ!

920!-B=@;E2!"3D7)!!See!"6!,B0!RB<)!Q&('#!3Y=@E8B:!$+1!&'#+7)!!!
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2. With the Exception of Ke‘ehi Lagoon Beach Park, Plaintiffs 
Failed to Raise Any Section 4(f) Claims in the Administrative 
Process. 

,-.!/012!345!1-.!6,7!89:;05.5!<=>108>.!:88:91=4010.?!@:9!1-.!A>30410@@?!1:!

930?.!0??=.?!B:4B.9404C!1-.!A9:D.B1E?!8:1.4103>!0<83B1?!:4!89:8.912!?=FD.B1!1:!

G.B10:4!"H@I)!!J:10B.?!:@!3;30>3F0>012!:@!1-.!K93@1!LMG!345!1-.!6043>!LMG!1:!3>>:N!@:9!

9.;0.N!345!B:<<.41!N.9.!8=F>0?-.5!04!1-.!Federal Register)!!HSee OPJ!QQ!&(R!*"S!

LT-0F01?!JR!,)I!!,-.!K93@1!LMG!345!1-.!6043>!LMG!343>2U.5!1-.!8:1.4103>!0<83B1!:@!

1-.!A9:D.B1!:4!89:8.910.?!?=FD.B1!1:!G.B10:4!"H@I)!!,-.!K93@1!LMG!05.410@0.5!.0C-12%

@:=9!-0?1:90B!9.?:=9B.?!N01-04!1-.!A9:D.B1!39.3!1-31!N.9.!?=FD.B1!1:!.;3>=310:4!=45.9!

G.B10:4!"H@I)!!HOPJ!Q!&S!LT-0F01!7!31!88)!+%$!1:!+%')I!!,-.!6043>!LMG!04B>=5.5!1-.!

@043>!.;3>=310:4!:@!1-.!8:1.4103>!0<83B1?!:@!1-.!A9:D.B1!:4!?01.?!345!:1-.9!89:8.910.?!

?=FD.B1!1:!G.B10:4!"H@I)!!HOPJ!Q!*S!LT-0F01!V!31!88)!+%&!1:!+%W$)I!!,-.!/012!345!1-.!

6,7!B:45=B1.5!@0;.!8=F>0B!-.3904C?!:4!1-.!K93@1!LMG!@:9!1-.!A9:D.B1)!!HOPJ!Q!&WS!

LT-0F01!XS!OPJ!Q!*S!LT-0F01!V!31!8)!#%'R!788.450T!Y)I!

Z342!<.<F.9?!:@!1-.!8=F>0BR!04B>=504C!?:<.!:@!1-.!A>30410@@?R!?=F<011.5!

B:<<.41?!:4!1-.!K93@1!LMG!345!1-.!6043>!LMG)!!HOPJ!QQ!*%$S!LT-0F01!VR!788.450T!

7S!LT-0F01!/R!7113B-<.41!/)I!!V=1!31!4:!10<.!5=904C!1-.!>.4C1-2!35<040?19310;.!

89:B.??!505!342 :@!1-.!A>30410@@?!B>30<!1-31!1-.!A9:D.B1!;0:>31.5!G.B10:4!"H@I!N01-!

9.?8.B1!1:!1-.!@:>>:N04C!89:8.910.?!05.410@0.5!04!1-.!A>30410@@?E!/:<8>3041[!

! \3>].9!A39]S!
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! +,-./!01,23!

! 45678,!91:;,5/!01,23!

! <=88/!>6,886!01,23!

! ?)>)!@1A1:!B1C8!081,:!D1,E5,!@16.5/1:!D.C65,.F!G1/;H1,23!

! 48,F71/6!>6,886!D.C65,.F!I.C6,.F63!

! IJK!D1,E5,C!I.A.C.5/!B=.:;./L3!

! 0.8,!&MN&&3!

! O:571!K5-8,3!

! 01F.P.F!91,!48H5,.1:!>.683!

! 4121:1Q1!@1AR!D5=C./L!D.C65,.F!I.C6,.F63!

! D1-1.S.!THQ:5R8,C!U5=/F.:3!1/;!

! K1H=,1!B=.:;./L)!

VWX@!YY!'%&&Z!&$%&[Z!&'%*$Z!*[%*#3!T\7.E.6C!+Z!XZ!GZ!4Z!0Z!<Z!WZ!>Z!?Z!]Z!9)^ 

K78!_KO!8A1:=168;!678!Q568/6.1:!.HQ1F6C!5P!678!0,5`8F6!5/!>8F6.5/!"VP^!>.68C!

./!678!F71Q68,!5P!678!I,1P6!T+>!;81:./L!-.67!Q568/6.1:!.HQ1F6C!65!Q1,2C!1/;!7.C65,.F!

C.68C)!!VWX@!Y!&3!T\7.E.6!O!16!QQ)![%&!65![%"M)^!!K78!I,1P6!T+>!1:C5!8A1:=168C!

-78678,!678!0,5`8F6!-.::!=C8!>8F6.5/!"VP^!>.68C!1/;!678!8\68/6!5P!1/R!.HQ1F6!5/!678!!

>8F6.5/!"VP^!>.68CZ!1/;!.6!1:C5!.;8/6.P.8C!H81C=,8C!65!H./.H.a8!.HQ1F6C!65!81F7!

>8F6.5/!"VP^!>.68)!!VId. 16!QQ)![%&!65![%"M)^!!U71Q68,![!5P!678!_./1:!T+>Z!F5/61././L!

678!>8F6.5/!"VP^!>6168H8/6Z!./;.F168C!678!1L8/F.8Cb!P./1:!F5/F:=C.5/C!,8L1,;./L!
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,-./0123,4!5167!84,61-3!"9:;)!!9<=>!?!*@!AB71C16!D!26!//)!E%&!6-!E%+$);!F74!GFHIJ!

<KL!13,0MN4J!674!:13N13OJ!P4QM1P4N!CR!84,61-3!"9:;!:-P!42,7!84,61-3!"9:;!8164)!!!

9<=>!?!$@!AB71C16!S!26!//)!&T%&&);!!>4U4P67404JJV!W021361::J!:2104N!6-!JMC.16!23R!

,-..436J!P4O2PN13O!674!AX8JI!23N!84,61-3!"9:;!86264.436IJ!,-3,0MJ1-3!6726!674!

WP-Y4,6!5100!3-6!,-3J616M64!2!,-3J6PM,61U4!MJ4!M3N4P!84,61-3!"9:;!-:!Z20[4P!W2P[V!

XP513!W2P[V!\-674P!Z20NP-3!W2P[V!]M443!86P446!W2P[V!^3164N!86264J!>2U20!D2J4!

W42P0!_2PC-P!>261-320!_1J6-P1,!`23N.2P[V!\4P,7236!86P446!_1J6-P1,!L1J6P1,6V!LKF!

_2PC-PJ!L1U1J1-3!DM10N13OV!W14P!&Ta&&V!23N!H0-72!F-54P)!!9<=>!??!'%&&V!&$%&EV!

&'%*$V!*E%*#@!AB71C16J!XV!=V!`V!\V!WV!]V!<V!8V!^V!bV!Z!@!see also <=>!??!&%$@!

AB71C16!HV!H//43N1B!A@!AB71C16!DV!H//43N1B!H@!AB71C16!SV!H662,7.436!S);  

W021361::J!20J-!:2104N!6-!JMC.16!,-..436J!P4O2PN13O!674!N464P.13261-3!6726!

WP-Y4,6IJ!MJ4!5100!C4!cde minimisd!-P!c3-!MJ4d 5167!P4J/4,6!6-!674!W2,1:1,!Z2P!

\4.-P120!8164V!\2[202/2!>2UR!_-MJ13O!_1J6-P1,!L1J6P1,6V!_25211!A./0-R4PJ!

S-M3,10V!23N!674!F2.MP2!CM10N13O)!!9<=>!??!'%&&V!&$%&EV!&'%*$V!*E%*#@!AB71C16J!XV!

=V!`V!\V!WV!]V!<V!8V!^V!bV!Z@!see also <=>!??!&%$@!AB71C16!HV!H//43N1B!A@!AB71C16!

DV!H//43N1B!H@!AB71C16!SV!H662,7.436!S);!

G13200RV!W021361::J!:2104N!6-!JMC.16!,-..436J!P4O2PN13O!674!N464P.13261-3!

6726!674!WP-Y4,6!5100!3-6!,-3J616M64!2!N1P4,6!MJ4!-:!674!\4P,7236!86P446!_1J6-P1,!

L1J6P1,6)!!9<=>!??!'%&&V!&$%&EV!&'%*$V!*E%*#@!AB71C16J!XV!=V!`V!\V!WV!]V!<V!8V!^V!bV!

Z@!see also <=>!??!&%$@!AB71C16!HV!H//43N1B!A@!AB71C16!DV!H//43N1B!H@!AB71C16!
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+,!-../01234.!+)5!!64!7/0.,!.13!849:!;<.3%;=30<7<0!082234.;!;>?2<..3@!?:!/4:!87!.13!

A9/<4.<77;!B3C3!;>?2<..3@!?:!D/B/<E<F;!G18>;/4@!HC<34@;!C/<;<4I!08403C4;!C39/.3@!

.8!J30.<84!"K75!78C!.13!L3E31<!M/I884!N3/01!A/CO)!!KPQR!SS!*T,!*(U!VW1<?<.;!X,!YU!

cf. PQR!SS!'%&&,!&$%&Z,!&',!*&%*$,!*Z,!*[%*#U!VW1<?<.;!6,!Q,!M,!\,!A,!P,!J,!],!^U!see 

also PQR!SS!&%$U!VW1<?<.!-,!-==34@<W!VU!VW1<?<.!N,!-==34@<W!-U!VW1<?<.!+,!

-../01234.!+)5!

A9/<4.<77!D/B/<E<F;!G18>;/4@!HC<34@;!I343C/99:!082234.3@!.1/.!.13!_C/7.!

V6J!@<@!48.!084./<4!/@3`>/.3!<478C2/.<84!C3I/C@<4I!;3084@/C:!/4@!0>2>9/.<a3!

<2=/0.;!84!Y/9O3C!A/CO,!6CB<4!A/CO,!\8.13C!Y/9@C84!A/CO,!X>334!J.C33.!A/CO,!/4@!

-981/!G8B3C)!!KPQR!S!*TU!VW1<?<.!X)5!!R843!87!D/B/<E<F;!G18>;/4@!HC<34@;F!

082234.;!84!.13!_C/7.!/4@!H<4/9!V6J;,!18B3a3C,!<409>@3@!.13!09/<2!.1/.!.13!

AC8b30.F;!<2=/0.;!.8!.13!/?8a3!;<.3;!B8>9@!a<89/.3!J30.<84!"K75!/4@!4843!87!.13;3!

082234.;!=C8a<@3@!/4:!?/;<;!B1/.;83a3C!.8!08409>@3!.1/.!.13!AC8b30.!08>9@!

084;.<.>.3!/!@<C30.!8C!084;.C>0.<a3!>;3!87!.13;3!=C8=3C.<3;!>4@3C!J30.<84!"K75)!!KPQR!

SS!*T,!*(U!VW1<?<.;!X,!Y)5!!!

J30.<84!"K75!<2=8;3;!8?9<I/.<84;!84!.13!HG-!B<.1!C3I/C@!.8!;=30<7<0!

=C8=3C.<3;!;>?b30.!.8!J30.<84!"K75)!!J30.<84!"K75!<2=8;3;!9<2<./.<84;!84!.13!c>;3d!87!

/!=/CO!8C!/4!1<;.8C<0!;<.3)!!"'!])J)+)!e!$T$K?5)!!See generally Laguna Greenbelt, 

Inc. v. U.S. Dep’t of Transp.,!"*!H)$@!Z&[,!Z$T%$$!K'.1!+<C)!&''Z5!KC3a<3B<4I!.13!

_fGF;!J30.<84!"K75!3a/9>/.<84!87!&)[!/0C3;!87!C3;3Ca3!/4@!*$!<4@<a<@>/9!=/CO!
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+,-+.,/0.1!-2!3!10/.%1+.40504!631017)!!8-99.2/1!6:!1-9.!-5!/;.!<=302/0551!/;3/!-2=:!

,301.>!?.2.,04!011@.1!,.?3,>02?!4-9+=0324.!A0/;!B.4/0-2!"C57D!6@/!/;3/!530=.>!/-!

0>.2/05:!/;.!23/@,.!-5!/;.!E0-=3/0-2!A0/;!,.?3,>!/-!3!1+.40504!B.4/0-2!"C57!10/.!3,.!2-/!

3>.F@3/.!/-!6,02?!/;.1.!011@.1!/-!/;.!3//.2/0-2!-5!/;.!>.4010-2!93G.,H3?.24:)!!I;.!

5.A!+=302/0551!A;-!1@690//.>!?.2.,3=!4-99.2/1!530=.>!/-!1/,@4/@,.!/;.0,!

+3,/040+3/0-2!02!3!9322.,!/;3/!3=.,/.>!/;.!JIK!L/-!/;.!M+3,/0.1NO!+-10/0-2!32>!

4-2/.2/0-21D!02!-,>.,!/-!3==-A!/;.!3?.24:!/-!?0E.!/;.!011@.!9.3202?5@=!

4-210>.,3/0-2)P!!Pub. CitizenD!Q"&!R)B)!3/!S(")!!!

<=302/0551!;3E.!/;.,.5-,.!A30E.>!/;.0,!B.4/0-2!"C57!4=3091!A0/;!,.?3,>!/-!3==!

B.4/0-2!"C57!10/.1!A0/;!/;.!.T4.+/0-2!-5!/;.!102?=.!4=309!4-24.,202?!U.V.;0!W3?--2!

X.34;!<3,G)!!

B. The Claims of Certain Plaintiffs Who Failed to Participate in the 
Administrative Process At All Must Be Dismissed. 

1. Participation in the Administrative Process is a Prerequisite to 
Challenging the FTA’s Approval of the Project. 

Y/!01!3T0-93/04!@2>.,!Public Citizen!/;3/!3!+.,1-2!A;-!530=1!/-!+3,/040+3/.!3/!

3==!02!3!5.>.,3=!3?.24:!3>90201/,3/0E.!+,-4.11!93:!2-/!50=.!3!=3A1@0/!/-!4;3==.2?.!

/;.!3?.24:!>.4010-2!31!3!E0-=3/0-2!-5!/;.!K<K)!!I;.!,.F@0,.9.2/!.1/36=01;.>!6:!

Public Citizen /;3/!3!+3,/:!9@1/!1/,@4/@,.!/;.0,!+3,/040+3/0-2!1-!/;3/!32!3?.24:!432!

?0E.!9.3202?5@=!4-210>.,3/0-2!/-!/;.0,!0>.31!32>!4-24.,21!2.4.113,0=:!9.321!/;3/!3!
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+,-./!012.!+,-.343+,.5!36!.75!,8564/92!+1:;34!-5<35=!+->4522!?!,2!,!+-5-5@1323.5!.>!

47,;;568368!.75!-521;.368!56<3->6056.,;!A>41056.!36!4>1-.)!!!

B12.!,2!,!+,-./!=7>!21:03.2!4>0056.2!:1.!C,3;2!.>!-,325!45-.,36!4>645-62!

A1-368!.75!DEFG!+1:;34!-5<35=!+->4522!4,66>.!;,.5-!-52>-.!.>!47,;;568368!.75!

56<3->6056.,;!A>41056.2!36!4>1-.H!,!+,-./!=7>!C,3;2!56.3-5;/!.>!+,-.343+,.5!36!.75!

+1:;34!4>0056.!,6A!-5<35=!+->4522!4,66>.!;,.5-!:-368!4;,302!47,;;568368!.75!

DEFG!-5<35=)!!I7>25!J5-.,36!F;,36.3CC2!=7>!C,3;5A!.>!-,325!.753-!4>645-62!:5C>-5!

.75!KIG!,6A!.75!J3./!,.!,6/ !.305!A1-368!.75!DEFG!+->4522!C>-C53.5A!.753-!-387.!.>!

;,.5-!47,;;5685!.75!K36,;!ELM!,6A!NOP)!!See also. McNair, (Q'!K)!$A!,.!&*R(!!

S-5T54.368!2>05!4;,302!,6A!,;;>=368!>.75-2!:,25A!>6!+;,36.3CC29!+,-.343+,.3>6!36!.75!

,A03632.-,.3<5!+->4522UV ,6A Quechan Indian Tribe v. Dep’t of the InteriorH!W"R!K)!

M1++)!QA!&*$$!SP)!G-3X)!Q**#U)  !

I75!D36.7!J3-413.92!0,T>-3./!>+363>6!36!YIlioYulaokalani Coalition v. 

RumsfeldH!"("!K)$A!&*#$!S'.7!J3-)!Q**(U!A>52!6>.!,;.5-!.732!4>64;123>6)!!I75-5H!.75!

4>1-.!75;A!.7,.!Public Citizen C>;;>=5A!.75!M1+-505!J>1-.92!>:25-<,.3>6!.7,.!,!

+;,36.3CC!=>1;A!6>.!:5!:,--5A!36!.75!6,-->=!43-4102.,645!=75-5!,6!ZELM92!C;,=2!

0387.!:5!2>!>:<3>12!.7,.!.75-5!32!6>!655A!C>-!,!4>0056.,.>-!.>!+>36.!.750!>1.!

2+543C34,;;/!36!>-A5-!.>!+-525-<5!3.2!,:3;3./!.>!47,;;5685!,!+->+>25A!,4.3>6)[!!Id.!,.!

&*'Q!S@1>.368!Pub. CitizenH!W"&!\)M)!,.!R(WU)!!I75!YIlioYulaokalani Coalition 

0,T>-3./!4>64;1A5A!.7,.H!:54,125!.75!-54>-A!4>6.,365A!,0+;5!5<3A5645!.7,.!.75!
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*+,-!./0!12034320325!6278930:3!7;!5.3!49/1251;;<=!>72>3+2<!7?3+!5.3!;9/8<!12!15<!

@ABC!D5.3+3!1<!27!2330!;7+!/!>7,,325/57+!57!47125!5.3,!7E5!<43>1;1>/99-!12!7+03+!57!

4+3<3+?3!15<!/F1915-!57!>./9932:3!5.3!4+747<30!/>5172)G!!Id.!/5!&H'$!IJE7512:!Pub. 

CitizenC!K"&!L)B)!/5!M(KN)!!O2!5./5!F/<1<C!5.3!>7E+5!.390!5./5!49/1251;;<!./0!275!

8/1?30!5.31+!+1:.5!57!>./9932:3!5.3!<E;;1>132>-!7;!5.3!*+,-=<!>72<103+/5172!7;!

/953+2/51?3<)!!Id.!!!

A2!.1<!01<<32512:!7412172C!PE0:3!Q3/!27530!5./5!5.3!03>1<172!010!275!,3/2!

5./5!/!4/+5-!;/1912:!57!4+7?103!/2-!>7,,325<!0E+12:!5.3!R@S*!4+7>3<<!8/<!12!/!

F3553+!47<15172!5./2!/!4/+5-!8.7!./0!,/03!<7,3!>7,,325<C!FE5!;/1930!57!>7,,325!

72!/!<43>1;1>!393,325!7;!5.3!R@S*!07>E,325)!!A20330C!15!87E90!,/63!915593!<32<3!57!

/9978!49/1251;;<!8.7!8.799-!;/19!57!4/+51>14/53!12!5.3!4EF91>!4+7>3<<!+3JE1+30!F-!

R@S*!57!/<<3+5!>9/1,<!8.193!49/1251;;<!8.7!./?3!4/+51>14/530!12!5.3!/:32>-=<!

4+7>33012:<!/+3!F/++30!;+7,!/<<3+512:!>9/1,<!+39/530!57!1<<E3<!5./5!5.3-!;/1930!57!

+/1<3!12!5.3!/0,121<5+/51?3!4+7>33012:<)!!Id. /5!&&HT%H$)!!!

U.1<!1<!275!/!>/<3!8.3+3!5.3!VU*=<!/20!5.3!W15-=<!32?1+72,325/9!07>E,325<!

>725/1230!;9/8<!D<7!7F?17E<G!5./5!5.3-!>7E90!F3!>./9932:30!3?32!5.7E:.!/!2E,F3+!

7;!49/1251;;<!;/1930!57!<EF,15!>7,,325<)!!U.3!X+/;5!@AB!/20!V12/9!@AB!>720E>530!

5.3!+3JE1<153!32?1+72,325/9!+3?138!/20!01<>97<30!12;7+,/5172!/F7E5!/99!7;!5.3!<153<!

5./5!5.3!S+7Y3>5!>7E90!4753251/99-!1,4/>5)!!IZPR![!&%T\!@].1F15!*!/5!44)!$%&!57!$%K"C!

"%&!57!"%&M(C!/20!K%&!57!K%"H\!@].1F15!Q!/5!44)!$%&!57!$%M(C!"%&!57!"%T$#C!/20!K%&!57!
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+%,")-!!./010!234560781!9:13!2;1451102!/3<!8/0!=01>371;?:0!9@074;01!<35:2!

922=011!97A!;6>9481!25=;7@!8/0!B=3C048!20D0:3>6078!>=34011)!!EId.-!!B:9;78;FF1G!

H36>:9;78!89I01!;1150!<;8/!8/0!69770=!;7!</;4/!>38078;9:!;6>9481!9=0!922=01102J!

738!8/0!436>:080!F9;:5=0!83!922=011!8/06)!!ESee!H36>:9;78)-!!./51J!8/0!:;6;802!

0K40>8;37!83!8/0!0K/9518;37!=0L5;=06078!=043@7;M02!;7!NIlioNulaokalani Coalition!

2301!9>>:A!;7!8/;1!4;=456189740)!

O3=03D0=J!8/0!H35=8!1/35:2!204:;70!83!0K8072!8/0!PF58;:;8AQ!0K40>8;37!83!8/0!

0K/9518;37!2348=;70!83!9::3<!H0=89;7!B:9;78;FF1!83!150!8/0!R0F0729781!</07!H0=89;7!

B:9;78;FF1!F9;:02!83!>9=8;4;>980!;7!8/0!926;7;18=98;D0!>=34011)!!./0!S;78/!H;=45;8!/91!

/0:2!8/98!PT0UK/9518;37!3F!926;7;18=98;D0!=0602;01!;1!738!=0L5;=02!</0=0!

926;7;18=98;D0!=0602;01!9=0!;7920L5980!3=!738!0FF;494;351J!</0=0!>5=15;8!3F!

926;7;18=98;D0!=0602;01!<35:2!?0!9!F58;:0!@0185=0J!</0=0!;==0>9=9?:0!;7C5=A!<;::!

=015:8!57:011!;6602;980!C52;4;9:!=0D;0<!;1!>0=6;8802J!3=!</0=0!8/0!926;7;18=98;D0!

>=34002;7@!<35:2!?0!D3;2)Q!!Southeast Alaska Conservation Council, Inc. v. 

WatsonJ!(',!V)*2!&$W+J!&$W'!E'8/!H;=)!&'#$-)!

X360!2;18=;48!435=81!/9D0!/0:2!8/98J!;7!8/0!SYBZ!43780K8J!</0=0!98!:0918!370!

>:9;78;FF!/91!0K/951802!;81!926;7;18=98;D0!=0602;01J!P;8!<35:2!?0!F58;:0!83!=0L5;=0!

8/0!=069;7;7@!T>:9;78;FF1U!83!23!13!91!<0::JQ!Northcoast Envtl. Ctr. v. GlickmanJ!

S3)!'+%WWW$#J!&''(![)X)!R;18)!\Y]^X!**#"+J!98!_&W!ES)R)!H9:)!Z5@)!&(J!&''(-J!

aff’d on other groundsJ!&$(!V)$2!((W!E'8/!H;=)!&''#-`!see also!Shasta Res. Council 
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v. U.S. Dept. of Interior*!(+'!,)!-.//)!+0!&1"2*!&12+!34)5)!678)!+11'9!3:;80<=>!?:7?!

@:ABA!?@;!/87<=?<CCD!:70!AE:7.D?A0!788!70F<=<D?B7?<GA!BAFA0<AD*!7=0!?:ABA!<D!=;!

0<D/.?A!?:7?!788!/87<=?<CCD!B7<DA!?:A!D7FA!H87<FD!7=0!7B>.FA=?D*!I<?!@;.80!JA!C.?<8A!

?;!BAK.<BA!7!/87<=?<CC!?;!AE:7.D?!<?D!70F<=<D?B7?<GA!BAFA0<AD!@:ABA!0;<=>!D;!@;.80!

:7GA!=;!ACCAH?!;=!?:A!7>A=HLMD!BAD/;=DA)N9O!Sierra Club v. Bosworth*!"(2!,)!-.//)!

+0!'$&*!'$P!3Q)5)!678!+11(9!3D7FA9)!!R:A!Q<=?:!6<BH.<?!:7D!=AGAB!AE?A=0A0!?:A!

C.?<8<?L!AEHA/?<;=!?;!?:A!AE:7.D?<;=!;C!Q4ST!7=0!-AH?<;=!"3C9!70F<=<D?B7?<GA!

BAFA0<AD!BAK.<BA0!JL!Public Citizen)!!U?!<D!<=H;=D<D?A=?!@<?:!Public Citizen 7=0!

Vermont Yankee!?;!788;@!6AB?7<=!S87<=?<CCD!?;!<=<?<7?A!7!H:788A=>A!?;!?:A!7>A=HL!

0AH<D<;=!@:A=!?:A!S87<=?<CCD!C7<8A0!?;!/7B?<H</7?A!7?!788!<=!?:A!70F<=<D?B7?<GA!/B;HADD)!

2. The Court Should Dismiss the Claims of Certain Plaintiffs. 
 

6AB?7<=!S87<=?<CCD!VA=W7F<=!X)!67LA?7=;*!Y78?AB!ZAA=*![7=0788![;?:*!7=0!

-VZ!C7<8A0!?;!/7B?<H</7?A!7?!7=L!/;<=?!0.B<=>!?:A!/.J8<H!H;FFA=?!7=0!BAG<A@!

/B;HADD!C;B!?:A!SB;WAH?)!!R:.D*!=;?!;=8L!0<0!?:AL!=;?!78AB?!?:A!6<?L!7=0!?:A!,RT!?;!

?:A<B!D/AH<C<H!IH;=HAB=DN!BA>7B0<=>!?:A!SB;WAH?*!?:AL!C7<8A0!?;!78AB?!?:A!,RT!?;!7=L 

<DD.AD!;B!H;=HAB=D!BA>7B0<=>!?:A!SB;WAH?!;B!H;F/8<7=HA!@<?:!CA0AB78!87@)!!R:ADA!

6AB?7<=!S87<=?<CCDM!H;F/8A?A!C7<8.BA!?;!/7B?<H</7?A!7?!788!<=!?:A!70F<=<D?B7?<GA!/B;HADD!

JA8<AD!?:A<B!D?7=0<=>!788A>7?<;=D!7=0!?:A<B!/B;CADDA0!<=W.BL)!!\=0AB!Public Citizen, 

788!;C!?:A!H87<FD!;C!?:A!7J;GA!6AB?7<=!S87<=?<CCD!D:;.80!JA!0<DF<DDA0)!
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VI. CONCLUSION 

*+,-./-0012!3+,-456!7-8+,/-8.1!80!953/-8.!":0;!<-/=!>5?,>6!/8!@,+A5>!*,>AB!

C><-.!*,>AB!D8/=5>!@,+6>8.!*,>AB!EF55.!9/>55/!*,>AB!G.-/56!9/,/51!H,7,+!I,15!

*5,>+!J,>K8>!H,/-8.,+!J-1/8>-3!L,.64,>AB!D5>3=,./!9/>55/!J-1/8>-3!M-1/>-3/B!MNO!

J,>K8>1!M-7-1-8.!IF-+6-.?B!*-5>!&PQ&&B!R+8=,!O8<5>B!/=5!*,3-0-3!@,>!D548>-,+!

9-/5B!D,A,+,S,!H,7T!J8F1-.?!J-1/8>-3!M-1/>-3/B!J,<,-U-!V4S+8T5>1!W8F.3-+B!

D5>3=,./!9/>55/!J-1/8>-3!M-1/>-3/B!,.6!/=5!O,4F>,!IF-+6-.?!1=8F+6!K5!6-14-1156!

K53,F15!*+,-./-001!0,-+56!/8!>,-15!/=515!3+,-41!-.!/=5!,64-.-1/>,/-75!S>83511)!!!

XF>/=5>48>5B!,++!80!/=5!3+,-41!80!W5>/,-.!*+,-./-001!W,T5/,.8B!J55.B!Y8/=!

,.6!9IJ!1=8F+6!K5!6-14-1156!K53,F15!/=515!S+,-./-001!0,-+56!/8!S,>/-3-S,/5!-.!/=5!

+5.?/=T!,64-.-1/>,/-75!S>83511!08>!/=5!*>8Z53/!-.!,.T!4,..5>!<=,/18575>)!!!
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! ! ! +,-./0!!1.2-.34.5!'6!78&&)!

!
9:9!;.-.5!<=>-?>.@/!

ABCDEAD!FGHICG!
;IJIH!<KAJLAIM+!
D--N5O.P:!?N5!+.?.O/,O-:!
LI+IHDM!JHDC1AJ!D+FACA1JHDJAGCQ!
MI1MAI!HGBIH16!>O!=>:!N??>R>,@!R,2,R>-P!,:!
L./.5,@!J5,O:>-!D/3>O>:-5,->NO!H.S>NO,@!
D/3>O>:-5,-N5!?N5!H.S>NO!ATQ!;IJIH!F)!
HGBGLL6!>O!=>:!N??>R>,@!R,2,R>-P!,:!L./.5,@!
J5,O:>-!D/3>O>:-5,->NO!D/3>O>:-5,-N5Q!UCAJI+!
1JDJI1!+I;DHJFICJ!GL!
JHDC1;GHJDJAGCQ!HDV!MDKGG+6!>O!=>:!
N??>R>,@!R,2,R>-P!,:!1.R5.-,5P!N?!J5,O:2N5-,->NO!
!
!
9:9!!WN=O!;)!F,O,X-!

HGYIHJ!+)!JKGHCJGC!
I+<DH+!Z)D)![U11V!
WGKC!;)!FDCDUJ!
MAC+1DV!C)!FEDCIIMIV!
HGYIHJ!E)!BG+YIV!
+GC!1)![AJDG[D!
BDHV!V)!JD[IUEKA!
D--N5O.P:!?N5!+.?.O/,O-:!
EAJV!DC+!EGUCJV!GL!KGCGMUMU!,O/!!
<DVCI!V)!VG1KAG[D6!>O!=>:!N??>R>,@!
R,2,R>-P!,:!+>5.R-N5!N?!-=.!E>-P!,O/!ENXO-P!N?!
KNON@X@X!+.2,5-3.O-!N?!J5,O:2N5-,->NO!
1.5\>R.:!

!
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